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AFFECTING THE DISTRIBUTION OF THE RECEIVER ESTATE IN
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In accordance with the Court’s Order dated July 30, 2009, S. Gregory Hays, Receiver,
hereby files this report regarding the status of the pending tax issues which have delayed a full
distribution of the Receiver Estate in the Consolidated Case, Global Finance. As provided by
the Court’s Order, the Receiver’s counsel has previously discussed the tax issues set forth herein
with the designated spokesperson for the group of investors in Level Par Investments, LLC who
filed letters with the Court regarding the delay of the full distribution (the “Level Par Investors”).

As previously reported in the Receiver’s letter to the Level Par Investors filed with the
Court on July 8, 2009, the Receiver has withheld $3 million from the initial distribution of the
Receiver Estate in the Consolidated Case, Global Finance, pending a resolution of certain tax
issues which could bear upon the total amount available for distribution to investors. In short,
the nature of certain recoveries effected by the Securities and Exchange Commission (“SEC”)
and the Receiver in this case creates the possibility that the IRS could assert that those recoveries
constitute taxable income to the individuals or entities in receivership. While the Receiver does
not believe that these recoveries constitute taxable income, if the IRS determines that they are
taxable the tax liability will need to be paid from the Receiver Estate before additional funds are
distributed to investors. There is at least one case in which a receiver has distributed the entire
estate without first paying all federal income taxes owed by the estate, and the claimants who
received those distribution payments have been ordered to refund a portion of the payments to
satisfy tax liabilities that were assessed to the estate after the distribution. See In re Receivership
Estate of Indian Motorcycle Mfg., Inc., No. 95-cv-00777-REB-CBS, 2006 U.S. Dist. LEXIS

52182 (D. Colo. July 28, 2006).! To avoid such a situation from occurring in this case, the

! A copy of this case is attached as Exhibit A.



Receiver has withheld the $3 million in order to satisfy any potential tax liabilities relating to the
recoveries should the IRS determine that they are taxable.

The Receiver has filed federal income tax returns as necessary for the receiver entities in
which the recoveries referenced herein were not treated as taxable events, and the Receiver has
requested a prompt assessment from the IRS as to whether those returns were filed correctly.
While the IRS ordinarily has three years from the date a return is filed to assess additional taxes,
the IRS regulations provide that the period is shortened to 18 months in cases in which a request
for prompt assessment is filed. The Receiver is hopeful that he will receive a definitive
statement from the IRS as to whether it will assess additional taxes prior to the expiration of the
18 months.

Prior to and since filing the returns, members of the Receiver Team have regularly
contacted the IRS in an attempt to expedite the resolution of the requested prompt assessment.
Despite these efforts, as of the date of this filing, the IRS has not yet given the Receiver an
indication of its position regarding the Receiver’s request.

The Receiver intends to continue withholding funds sufficient to satisfy any tax
obligations on the recoveries until the IRS makes its assessment, provides notice of its intention
not to make any additional tax assessments, or the 18 month period expires without any
additional tax assessments. In the meantime, the Receiver Team will continue its efforts to
contact the IRS in order to expedite the assessment. The Receiver will promptly notify the Court
once the tax issues have been resolved so as to permit the Receiver to make additional
distributions of the Receiver Estate.

Respectfully submitted this 15th day of September, 2009.

[Signatures on following page.]
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CERTIFICATE OF SERVICE

I do hereby certify that on September 15, 2009, I electronically filed the foregoing
Document with the Clerk of this Court using the CM/ECF system, which will automatically send
notification of such filing to the following:

Timothy S. McCole
Scott R. Baker

I further certify that on September 15, 2009, the foregoing has been served to the
following non-CM/ECEF participants by depositing a copy in the United States Mail with
adequate postage thereon and addressed as follows:

William Clark
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16 Beech Place
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Neal M Brown, as spokesperson for the Level Par Investors
Brown Investment Group, Inc.
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/s/ Charles R, Burnett
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FOCUS - 3 of 8 DOCUMENTS

In re: Receivership Estate of INDIAN MOTORCYCLE MANUFACTURING, INC,,
a New Mexico corporation,

Civil Case No. 95-cv-00777-REB-CBS

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLORADO

2006 U.S. Dist. LEXIS 52182; 98 A.F.T.R.2d (RIA) 5694

July 28, 2006, Decided
July 28, 2006, Filed

SUBSEQUENT HISTORY: Later proceeding at In re
Indian Motorcycle Mfg., 2006 U.S. Dist. LEXIS 97995
(D. Colo., Oct. 26, 2006)

PRIOR HISTORY: In re Receivership Estate of Indian
Motorcycle Mfg., 2006 U.S. Dist. LEXIS 61497 (D.
Colo., July 24, 2006)

COUNSEL: [*1] For David J. Noonan, Chapter 7
Trustee of the Estate of Indian Motocycle Company,
Inc., Plaintiff: George G. Matava, Greenberg Traurig,
LLP-Colorado, Denver, CO.

For Indian Motocycle Manufacturing Company, Inc.,
Plaintiff: George G. Matava, Greenberg Traurig, LLP-
Colorado, Denver, CO; Julie Andrea Trent, Bieging,
Shapiro & Burrus, LLP, Denver, CO.

For Sterling Consulting Corporation, a Colorado corpo-
ration, as receiver for the Indian Motorcycle Manufactur-
ing Inc., a New Mexico corporation, Plaintiff: Gregory
C. Smith, John 'Jack' Markham Tanner, Fairfield &
Woods, P.C., Denver, CO.

Eller Industries Inc, Defendant, Pro se, Longmont, CO.
R. J. Cortesi, Defendant, Pro se, Albuquerque, NM.

Burt R. Bondy, Defendant, Pro se, LaJolla, CA.

For William Childs, Douglas Walliser, Scott McCor-
mick, Ron Schiff, First Entertainment, Inc., a Colorado

corporation, Defendants: Edward T. Ramey, Isaacson
Rosenbaum, P.C., Denver, CO.

Robert Morrow, Jr., M.D., Defendant, Pro se, Lafayette,
LA.

Chuck Krowczyk, Defendant, Pro se, Lakewood, CO.
John Inelli, Defendant, Pro se, Chester, NJ.

Albert R. Gazza, Defendant, Pro se, East Glastonbury,
CT.

Albert [*2] Lucci, Defendant, Pro se, Fort Pierce, FL;
James R. Cage, Cage Williams, P.C., Denver, CO.

Donald Schunk, Defendant, Pro se, St. Louis, MO.
Nicholas Russo, Defendant, Pro se, Allentown, NJ.

For Carl Lucci, Defendant: James R. Cage, Cage Wil-
liams, P.C., Denver, CO.

Steven Halprin, Defendant, Pro se, Concord, NC.

For Edward Pacelli, Defendant: Edward T. Ramey,
Isaacson Rosenbaum, P.C., Denver, CO; Michael J.
Pankow, Brownstein, Hyatt & Farber, P.C., Denver, CO.

For Indian Motorcycle Manufacturing Inc., Indian Moto-
cycle Manufacturing Company, Inc., a Connecticut cor-
poration, Indian Motorcycle Company, a Colorado cor-
poration, Indian Motocycle corporation, a Nevada corpo-
ration, Defendants: Julie Andrea Trent, Bieging, Shapiro
& Burrus, LLP, Denver, CO.

For David J. Noonan, Chapter 7 Trustee of the Estate of
Indian Motocycle Company, Inc., a Massachusetts cor-
poration and of the Estate of Indian Motocycle Apparel
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and Accessories Co., Inc. a Massachusetts corporation,
and of the Estate of Indian, Defendant: Douglas William
Swartz, Todd P. Blakely, Sheridan, Ross, P.C., Denver,
Co.

For Stephan M. Rodolakis, Chapter 7 Trustee for Indian
Motocycle Company, [*3] Inc., Indian Motocycle Ap-
parel and Accessories, Co., Inc. and Indian Motocycle
Manufacturing Company, Inc., Defendant;: Mollybeth R.
Kocialski, First Data Corporation, Englewood, CO.

Michael Mandelman, Defendant, Pro se, Boston, MA.

For Edward Leal, Defendant: Gary Clifford Moschetti,
Hatch Jacobs LLC, Denver, CO.

Robert W. Hallock, Defendant, Pro se, Park Ridge, IL.

For Audax Private Equity Fund, LP, Audax Co-Invest,
LP, Audax Special Purpose Co-Invest, LP, Audax Trust
Co-Invest, LP, Audax Group, Respondents: Eugene M.
Sprague, Berenbaum, Weinshienk & Eason, P.C., Den-
ver, CO; Michael A. Chodos, Michael Chodos, Law Of-
fices of, Palos Verdes Estates, CA.

For Michael Payne, Claimant: Daniel J. Garfield, Mi-
chael J. Pankow, Brownstein, Hyatt & Farber, P.C.,
Denver, CO.

For Barbara Sandoval, A. B. Goldberg, Harvey
Rosenberg, Morty Lempel, Claimants: Edward T.
Ramey, Isaacson Rosenbaum, P.C., Denver, CO.

For IMCOA, Claimant: J. Eric Elliff, Morrison & Foer-
ster, LLP-Colorado, Denver, CO; Julie Andrea Trent,
Bieging, Shapiro & Burrus, LLP, Denver, CO.

For Michelle Lean, Claimant: Cassandra Gay Sasso,
Baker & Hostetler-Colorado, Denver, CO.

James Duberg, [*4] Claimant, Pro se, Chula Vista, CA.

Miller Simon & Maier, Claimant, Pro se, Milwaukee,
WI.

Scott Kajiya, Claimant, Pro se, Irvine, CA.

Hilm Sevimli, Claimant, Pro se, Plainville, CT.
Robert J. Danie, Claimant, Pro se, Feeding Hills, MA.
Ronald Fulfer, Claimant, Pro se, Plainfield, IL.

Ronald Garcia, Claimant, Pro se, Albuquerque, NM.

Carol Furtier, Claimant, Pro se, Boca Raton, FL.
Anthony Pugliese, Claimant, Pro se, Boca Raton, FL.

Richard Dale Wood, Claimant, Pro se, Maple Grove,
MN.

Kathryn L. Troccoli, Claimant, Pro se, Ottawa, IL.
Ed Pink, Claimant, Pro se, Van Nuys, CA.

Montgomery & Andrews, P.A., Claimant, Pro se, Santa
Fe, NM.

Jeffrey M. Perkins, President, Claimant, Pro se, Western
Design Engineering Inc., Jackson, ML

Steven DeStout, Claimant, Pro se, Henderson, NV.
Alf Iseback, Claimant, Pro se, Goteborg, Sweden.

For Sterling Consulting Corporation, as receiver for the
Indian Motorcycle Manufacturing, Inc., Receiver: John
'Jack' Markham Tanner, Fairfield & Woods, P.C., Den-
ver, CO.

For Credit Managers Association of California, doing
business as CMA Business Credit Services, Interested
Party: [*5] Julie Andrea Trent, Bieging, Shapiro & Bur-
rus, LLP, Denver, CO; Robert W. Pitts, Robert W. Pitts,
Law Office of, Newport Beach, CA.

For Indian Motorcycle Company, Indian Motorcycle
Corporation, Indian Motorcycle Real Estate Services,
Inc., Interested Party: Julie Andrea Trent, Bieging,
Shapiro & Burrus, LLP, Denver, CO; Michael A.
Chodos, Michael Chodos, Law Offices of, Palos Verdes
Estates, CA.

Triad Suspension Technologies, Inc., Claimant, Pro se,
Albuquerque, NM.

For Charles D. Mathre, Lois L. Mathre, Claimants: Lee
M. Kutner, Kutner Miller, PC, Denver, CO.

Benny Singer, Claimant, Pro se, Chicago, IL.

For USA, Intervenor;: Adam F. Gerald, Hulbig C. Miller,
Noreene C. Stehlik, Peter Sklarew, U.S. Dpartment of
Justice-DC Tax Division, Tax Division, Washington,
DC.

JUDGES: Robert E. Blackburn, United States District
Judge.
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OPINION BY: Robert E. Blackbum
OPINION
ORDER

Blackburn, J.

The matter before is the receiver's Emergency Mo-
tion for Clarification or Partial Reconsideration [#
2335], filed July 27, 2006. Because the motion inquires
as to the intent of a prior order of this court, as expressed
in its language, I am uniquely postured to rule on [*6]
the motion, and no response thereto would be helpful. I
thus exercise my discretion under D.C.Colo.LCivR 7.1 C
to rule on this motion without benefit of a response.

By this motion, the receiver asks that I reconsider
that portion of my Order Approving and Adopting
Magistrate Judge's Recommendation [# 2330], filed
July 24, 2006, that addresses the imposition and recovery
of collection costs, specifically the following language:

If the receiver demonstrates to the court
that a particular Claimant was paid a spe-
cific amount in payment of a pre-
appointment, general, unsecured claim,
and that the claimant has been notified of
my order that part of that payment must
be refunded to the receiver, and that the
Claimant has failed to pay as directed,
then the entry of judgment against that
Claimant would not necessarily be im-
proper. However, absent an agreement by
a Claimant to pay collection costs, the
court will not impose collection costs in
such a judgment.

(Order at 14 (emphasis added).) The receiver argues that
this final sentence gives a recalcitrant claimant no incen-
tive to pay collection costs. I agree, and thus will enter an
amended Order, which includes [*7] the receiver's pro-
posed language.

THEREFORE, IT IS ORDERED as follows:

1. That the receiver's Emergency Motion for Clari-
fication or Partial Reconsideration [# 2335], filed July
27, 2006, is GRANTED; and

2. That the last full sentence of the last full para-
graph of page 14 of my Order Approving and Adopt-
ing Magistrate Judge's Recommendation [# 2330],
filed July 24, 2006, is DELETED and the following
language SUBSTITUTED:

The court will not impose collection
costs in such a judgment absent a showing
by the receiver, on a case-by-case basis
and after notice to the Claimant and an
opportunity to be heard, that such collec-
tion costs are warranted.

Dated July 28, 2006, at Denver, Colorado.
BY THE COURT:
s/ Robert E. Blackburn

United States District Judge

AMENDED ORDER APPROVING AND ADOPT-
ING MAGISTRATE JUDGE'S RECOMMENDA-
TION

1

1 This Amended Order is entered for the reasons
stated in my July 28, 2006, Order granting the
receiver's Emergency Motion for Clarification
or Partial Reconsideration [# 2335], filed July
27, 2006.

[*8] Blackburn, J.

The matters before me are 1) the receiver's Motion
to Reconsider Orders, Amend Orders, and Order
Restitution With Incorporated Legal Authority [#
1940], filed November 18, 2005; and 2) the Magistrate
Judge's Recommendation that Receiver's Motion for
Reconsideration be Granted [# 2013], filed December
14, 2005. Two claimants in this receivership action have
filed objections to the recommendation: 1) Michael
Payne's Objection to Magistrate Judge's Recommen-
dation that Receiver's Motion for Reconsideration be
Granted [# 2048], filed December 29, 2005; and 2)
Joinder In and Supplement to Michael Payne's Ob-
jection to Magistrate Judge's Recommendation that
Receiver's Motion for Reconsideration be Granted [#
2090] (Pacelli), filed January 23, 2006. The receiver and
the Internal Revenue Service have filed responses to
Payne's objection [# 2076] (receiver), [# 2067] (IRS),
and to Pacelli's objection [# 2250] (receiver), [# 2259]
(IRS).

I. STANDARD OF REVIEW

Typically, I must review de novo all portions of a
Magistrate Judge's recommendation to which objections
have been filed. 28 U.S.C. § 636 [*9] (b). The receiver
argues that the recommendation at issue here is not dis-
positive, and, thus, is subject to review only to determine
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whether the recommendation is clearly erroneous or con-
trary to law. 28 U.S.C. § 636(b)(1)(4); FED. R. CIV. P.
72(a). In its motion to reconsider, the receiver seeks re-
consideration and amendment of two orders entered by
Magistrate Judge Schlatter, and one order entered by
District Judge Zita L. Weinshienk. The receiver reports
that Magistrate Judge Schlatter filed a recommendation,
rather than an order, because he did not have the author-
ity to reconsider an order entered by Judge Weinshienk.

Both § 636(b)(1)(A) and Rule 72(a) speak of a mag-
istrate judge's orders. Here, 1 am reviewing a magistrate
judge's recommendation. 1 conclude that the de novo
review standard of § 636(b) is applicable to my review of
the Magistrate Judge's recommendation. As required by
28 U.S.C. § 636(b), | have reviewed de novo all portions
of the recommendation to which objections have been
filed, and have considered carefully the recommendation,
the objections, and the [*10] applicable law. I overrule
Payne and Pacelli's objections, and I adopt the magistrate
judge's recommendation on the terms specified in this
order.

II. FACTS

This receivership action, originally filed in 1995, has
a long and complex history. I will outline here only the
key facts that are relevant to the motion, the Magistrate
Judge's recommendation, and the objections.

In 1999 and 2000, the receiver paid claimants with
pre-appointment, general unsecured claims (Claimants)
100 percent of the amount of their claims. Subsequently,
the Internal Revenue Service asserted and established a
claim for income taxes due from the receivership. When
the tax liability was established, and ever since, the re-
ceivership has had no appreciable assets. In its Motion to
Reconsider Orders, Amend Orders, and Order Restitu-
tion With Incorporated Legal Authority, the receiver
seeks an order from the court directing the Claimants to
repay to the receiver a part of the money the receiver
paid to the Claimants. The receiver seeks to recover this
money to pay the IRS claim for taxes and to pay some
administrative expenses of the receivership. The Magis-
trate Judge held a hearing on this motion on December
13, 2005. The [*11] following day, the Magistrate Judge
filed a written recommendation [# 2013] in which he
recommended that the receiver's motion be granted. Ad-
ditional factual details are discussed below.

This Court has entered three orders in connection
with its instructions to the receiver to distribute money to
the Claimants. Those orders are (a) the Order [Approving
Claims] dated July 23, 1999; (b) the Order [Approving
Distribution] dated September 30, 1999; and (c) the Or-
der Clarifying Prior Order [dated September 30, 1999]
and Giving Instructions dated January 20, 2000, nunc pro

tunc January 19, 2000. I will refer to these orders as the
Distribution Orders. In addition, the court entered nu-
merous orders in furtherance of the general plan of dis-
tribution of the assets of the receivership estate. To the
extent these orders furthered the approval of payments to
the Claimants, those additional orders are included in the
term "Distribution Orders."

When the Distribution Orders were issued, the re-
ceiver and the court believed that there were no other
expenses to be paid in the case, except for some prospec-
tive administrative expenses. After the Claimants were
paid under the terms of the Distribution [*12] Orders,
the IRS filed an assessment for taxes against the receiv-
ership estate. The receiver contested the assessment, and
this case was transferred to the United States District
Court for the District of Massachusetts for resolution of
all issues surrounding the alleged tax liability. A closely
related bankruptcy proceeding was pending in Massa-
chusetts. After an extensive period of briefing and argu-
ment, the District Court in Massachusetts found in favor
of the IRS, and against the receiver. As a result of the
proceedings in that court, the estate was ordered to pay
about 1.5 million dollars in taxes, interest, and penalties
to the IRS. There appears to be some disagreement about
the precise amount of and bases for the Massachusetts
court's tax award, but that dispute is not material here.
See United States' position re: Payne's objection, [#
2067], filed January 6, 2006, p. 4, n. 5. If not for the set-
tlement agreement between the receiver and the IRS, the
IRS reports that the receivership's tax liability as of Janu-
ary 6, 2006, would be over 1.6 million dollars, with in-
terest continuing to accrue. /d. The receivership incurred
large administrative fees and expenses in defending
[*13] against the claims of the IRS. Having reviewed the
record, I conclude that the tax assessment and receiver-
ship expenses together represented a burden to the estate
of at least three million dollars.

On May 17, 2005, the receiver negotiated a settle-
ment agreement with the IRS and with the Trustee in
Bankruptcy, which was administering claims that were
companion to the receivership proceedings. That settle-
ment was approved by the Massachusetts District Court
on September 7, 2005. Under the terms of the settlement,
the IRS agreed to limit the liability of the receivership
estate for all taxes, interest, and penalties to the sum of
one million dollars. The IRS agreed also that 37 percent
of that one million dollars could be recouped by the re-
ceivership for its past and future administrative expenses.
The receiver and its professionals have agreed to accept
this amount as full payment of administrative expenses
totaling about 1.4 million dollars. Again, the effect of the
settlement agreement was to limit the exposure of the
receivership to one million dollars for these tax liabili-
ties, instead of the three million dollars, or more, to
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which it would be exposed absent the settlement agree-
ment.

[*14] The receiver and the IRS agreed also in the
settlement agreement that the receiver shall seek a refund
from the Claimants of 24.35 percent of the amounts the
receiver has paid to the claimants. The IRS states that
this percentage "reflects the percentage of the tax judg-
ment over the total distribution to the unsecured non-
administrative claimants." See United States’ position re:
Payne's objection, [# 2067], filed January 6, 2006, p. 17.
The IRS reports also that the amount of tax, interest, and
penalties due, as determined by the Massachusetts Dis-
trict Court prior to the settlement agreement, was used to
compute the percentage to be recovered from the Claim-
ants "in recognition of the fact that the distributees might
not be located or might be insolvent. That is why the
settlement agreement provides also for refunds to be re-
distributed to claimants if the total amount recovered
exceeds the maximum allowed by the settlement agree-
ment. .. ." Id., p. 17, n. 17, In short, in settling the IRS's
claim, the receiver and the IRS agreed that the receiver
would seek recovery of 24.35 percent of the amounts
paid to the Claimants in order to address the risk that full
recovery from [*15] each Claimant may not be possible.
Following the resolution of the tax questions in the Dis-
trict of Massachusetts, the case was returned to this
court.

The receiver argues in its motion that federal income
taxes are an obligation of the receivership estate that is
senior to the claims of the Claimants. The taxes that were
assessed after distribution to the Claimants should have
received absolute priority, and should have been paid
before the general, unsecured claims of the Claimants. 31/
US.C. § 3713. In addition, the administrative expenses
of the receivership have priority over the claims of the
Claimants. On this basis, the receiver seeks to recover
24.35 percent of the amounts paid to the Claimants, and
asks this court to order the Claimants to pay this amount
to the receiver. The Magistrate Judge recommends that
such an order be entered by the court. Some additional
terms proposed by the receiver are discussed below.

Objections to the recommendation have been filed
by Claimants, Michael Payne [# 2048] and Edward
Pacelli [# 2090]. Both the receiver and the IRS have filed
responses to the objections. Both the receiver and the
IRS argue that it is necessary [*¥16] and proper for the
court to order the Claimants to return money to the re-
ceiver in order to pay the IRS's tax claim and a portion of
the receivership's administrative expenses.

III. ANALYSIS

The Tax Orders and the Tax Settlement Order en-
tered by the Massachusetts District Court are inconsistent

with the Distribution Orders entered by the predecessor
of this court because a portion of the money paid to the
Claimants under this court's Distribution Orders should
have been paid to the IRS as a priority creditor, and to
the administrative creditors of the receivership. Again,
federal income taxes are an obligation of the receivership
that is senior to the receivership's obligations to the
Claimants. 3/ U.S.C. § 3713. Similarly, the receiver's
reasonable administrative expenses are senior to the
Claimant's pre-appointment, general unsecured claims.
See, e.g., Clark, Clark on Receivers, § 667 (3rd Ed.). The
tax obligation and the receiver's administrative expenses
should have been paid before the general, unsecured
claims of the Claimants.

Both the predecessor of this court and the receiver
were mistaken about the status of the receiver's tax liabil-
ity [¥17] and liability for administrative expenses when
the predecessor court ordered full payment to the Claim-
ants. Had the predecessor court and the receiver known
of these liabilities, the predecessor court would not have
ordered payment in full to the claimants. To resolve this
situation, the receiver and its professionals have com-
promised claims in excess of 1.4 million dollars to 370
thousand dollars. The IRS has compromised a claim of at
least 1.6 million dollars, with interest continuing to ac-
crue, to 630 thousand dollars. Under the circumstances, it
is unfair and inequitable for junior, pre-appointment,
general, unsecured creditors to have been paid 100 per-
cent of their claims six years ago, while priority credi-
tors, who have agreed to substantial compromises of
their priority claims, remain unpaid. Therefore, I con-
clude that the Magistrate Judge's recommendation should
be approved and adopted.

I summarize in the next section the bases on which
two of the Claimants have objected to the relief sought
by the receiver. A review of the objections also serves to
outline the bases for my conclusion that the Claimants
must be ordered to refund to the receiver a portion of the
money they [*18] previously were paid by the receiver.

IV. OBJECTIONS

Claimant Michael Payne has asserted several objec-
tions to the Magistrate Judge's recommendation. Claim-
ant Edward Pacelli has joined in Payne's objections and
has stated two objections not asserted by Payne. I will
group these objections into three groups: A) Procedure;
B) Factual basis; and C) Equitable defenses.

A. Procedure

Citing 28 U.S.C. § 1291, Payne argues that the Dis-
tribution Orders are collateral orders that were final and
appealable when they were entered, and are not subject
to amendment now. As Payne notes, a collateral order is
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one that settles rights, makes no reservation as to its ef-
fect, and is designed to be operative irrespective of a
final decree in the main litigation. Kashiske v. Baker,
144 F.2d 384, 386 (10th Cir. 1994). I conclude that this
court's Distribution Orders are not final orders under
FED. R. CIV. P. 54, or under 28 U.S.C. § 1291. It is ap-
parent that all involved expected that the Distribution
Orders effectively resolved the Claimants' claims against
the receivership. That [*19] expectation, however, does
not make those order final orders under Rule 54. Rather,
Rule 54 provides that an order that resolves some, but not
all, claims in a civil action "is subject to revision at any
time before the entry of judgment adjudicating all the
claims and the rights and liabilities of the parties." The
Distribution Orders resolved some, but not all, of the
claims in this case. Therefore, they remain subject to
revision.

The fact that the court's Distribution Orders remain
subject to modification precludes Payne's argument on
two other points. First, Payne claims that the receiver can
obtain the refunds the receiver seeks only by filing a new
law suit. Second, Payne argues that the statute of limita-
tions on any restitution claim has expired, and, thus, the
receiver's claim for restitution is barred. If the distribu-
tion orders are subject to modification in this case, then
no separate lawsuit is required to obtain modification,
and a statute of limitations that might be applicable to the
assertion of a new claim is not applicable to the relief at
issue here.

Payne argues also that he was not given adequate
notice of the Magistrate Judge's December 13, 2005,
hearing, and [*20] that he has not had adequate opportu-
nity to develop and present equitable defenses to the re-
ceiver's request. I agree with the Magistrate Judge that
Payne received adequate notice of the receiver's motion
and the hearing on the motion. The motion [# 1940] was
filed on November 18, 2005. On November 21, 2005, the
Magistrate Judge issued an order [# 1942] giving the
parties until December 9, 2005, to file responses to the
motion. On November 28, 2005, the Magistrate Judge
issued an order [# 1951] setting a hearing on the motion
for December 13, 2005. Payne does not argue that he did
not receive notice of these filings. Payne filed a response
[# 1995] on December 9, 2005, and his counsel appeared
at the December 13, 2005, hearing. I note also that on
August 8, 2005, the receiver mailed to the Claimants a
notice outlining the receiver's settlement with the IRS
and the receiver's plan to seek disgorgement of 24.35
percent of the funds previously paid to each Claimant in
an effort to make the payments required under the set-
tlement agreement. Payne's objection, p. 5-6. This notice
outlines precisely the issues addressed by the Magistrate
Judge and in this order. This notice apparently [*21] was
delivered to Payne's former counsel. Further, as the IRS

notes, Payne has not posited the existence of any facts
that might alter the outcome, which facts he has been
unable to investigate and prove because he was not given
adequate notice. Having reviewed the record in this case,
I conclude that Payne was given adequate notice of the
motion and the December 13, 2005, hearing.

Pacelli argues that the receiver improperly is refus-
ing to seek a refund from Michael Mandelman, a party
who received two million dollars from the receivership
estate. As outlined by the IRS in its response to Pacelli's
objection, the payment to Mandelman was not based on a
pre-appointment, general, unsecured claim held by Man-
delman. Rather, the payment was based on a contract
between the receiver and Mandelman as part of the ad-
ministration of the receivership estate. Mandelman was
essentially an administrative contract creditor, and it is
proper to treat him differently than the Claimants.

B. Factual Basis

Payne argues that there is no factual basis in the re-
cord for the relief sought by the receiver. Payne says
about 17 million dollars was paid to the Claimants, yet
the receiver seeks restitution [*22] of 24.35 percent of
that amount, about four million dollars, to pay a one mil-
lion dollar liability.

As the IRS notes in response to Payne's objection,
much of the 17 million dollars previously distributed by
the receiver was disbursed to satisfy higher-priority ad-
ministrative claims. As discussed previously, the receiver
and the IRS agreed in their settlement agreement that the
receiver will seek recovery of 24.35 percent of the
amount paid to the Claimants. Again, the Claimants are
those who had pre-appointment, general, unsecured
claims. The receiver indicates that the total amount paid
to the Claimants was approximately 6.5 million dollars.
One million is about 23 percent of 6.5 million. The re-
cord indicates that the IRS and that the receiver, in reach-
ing a practical compromise of the IRS's claim, agreed to
the 24.35 percent figure on a reasonable basis that is
supported by the underlying facts.

Again, I note that in settling the IRS's claim, the re-
ceiver and the IRS agreed to the 24.35 percent figure to
address the risk that full recovery from each claimant
likely is not possible. In short, the receiver and the IRS
have addressed the possibility that some Claimants may
have to [*23] pay while others cannot or will not. Of
course, such a result is not perfectly fair but, as a practi-
cal matter, such a result likely is unavoidable. It is im-
portant to note that the settlement agreement reduces
receivership liabilities that total at least three million
dollars to a total of one million dollars. In this context,
the parties' agreement to the 24.35 percent figure, in an
effort to provide some practical assurance of collection,
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is reasonable. Even for claimants who must pay, 24.35
percent is significantly preferable to the percentage they
would have to pay to cover three million dollars in prior-
ity claims if the settlement agreement did not exist.

C. Equitable Defenses

Payne and Pacelli argue that a variety of equitable
considerations augur against requiring the Claimants to
refund any money to the receiver. Requiring the Claim-
ants to refund some money to the receivership will upset
expectations and will impose a significant burden on the
Claimants. For example, Payne notes also various hard-
ships he will suffer if his reliance on the receiver's pay-
ment of 100 percent of Payne's claim is upset. He says he
distributed some of this money in a divorce settlement,
and [*24] that he has made some failed investments with
the money. These hardships appear legitimate. However,
such hardships do not outweigh the equity of removing
the windfall received by the Claimants at the expense of
higher priority creditors who have compromised their
claims and still have not been paid. Having considered
all of the circumstances, I find that the relevant equitable
considerations weigh in favor of requiring the Claimants
to refund a portion of the amounts they were paid by the
receivership, even though the expectations of the Claim-
ants will be upset to some degree.

Payne and Pacelli argue also that the receiver im-
properly retained stock in a company known as IMCOA
in the receivership estate. Payne and Pacelli say the re-
ceiver held the IMCOA shares as they declined in value,
and now is asking the Claimants to suffer the conse-
quences of that failed investment. As outlined by both
the receiver and the IRS in their responses to the objec-
tions, the receiver's holding of IMCOA stock was not
simply a failed investment. Rather, the receiver's reten-
tion of that stock played an significant role in the ad-
ministration of the receivership. Further, when the re-
ceiver sought to sell [*25] the stock, litigation ensued
and the receiver's hands essentially were tied on this is-
sue as the stock declined in value. In short, the record
demonstrates that the Claimants are not being required
inequitably to shoulder the burden of a failed investment
decision of the receiver.

One of the primary equitable considerations cited by
Payne is delay. He says the receiver did not notify the
Claimants of the tax claim until long after is arose, and
that the receiver has not stated any good reason for the
delay. The record does not demonstrate unreasonable
delay by the receiver. As soon as the receivership's tax
liability had been determined, and as soon as the receiver
had negotiated an advantageous settlement, the receiver
promptly notified the claimants. The tax issue was hard-
fought, and once resolved, the receiver acted promptly to
notify the Claimants of the effect the tax settlement

would have on the Claimants. On the same basis, Payne's
laches argument fails also.

Payne argues that it is inequitable to require some
Claimants to refund money to the receiver when some
Claimants will not be required to refund money. As
noted above, it is probable that not all Claimants can be
found, [*26] and that not all Claimants will have funds
to refund to the receiver. The receiver's settlement
agreement with the IRS anticipates this problem. It is
unfair that some Claimants will have to pay when others
do not. As a practical matter, such unfairness likely is
unavoidable under the circumstances. Equity does not
mandate inaction when action will impose some level of
unfairness. Rather, the action taken must be equitable,
considering the circumstances. Given the practical con-
siderations, the refund procedure proposed by the re-
ceiver is reasonably fair and equitable.

In a similar vein, Payne asserts that the payment in-
centive program proposed by the receiver is unfair. In the
settlement agreement with the IRS, the receiver included
an incentive program to encourage prompt payment of
refunds by the Claimants. The program provided that
Claimants who repaid 20 percent of their claim to the
receiver by December 27, 2005, would receive credit for
having paid 24.35 percent. In addition, should the re-
ceiver require additional restitution, Claimants who paid
the receiver 20 percent by December 27, 2005, would be
given credit for a 28 percent payment. If the receiver
collected more money [*27] than was needed, any re-
bates would be calculated at the actual 20 percent rate
paid by such early paying Claimants. See Recommenda-
tion [# 2013], filed December 14, 2005, Attachment
(proposed order), P 21. Although the deadlines proposed
in the settlement agreement with the IRS have passed, I
conclude that such an incentive program is not, given the
circumstances, inequitable. Prompt collection from co-
operative Claimants will serve the key purposes of
achieving payment to priority creditors as required by
law, and of ensuring an equitable distribution of assets
among all interested parties. Given the practical consid-
erations, this part of the refund procedure proposed by
the receiver is reasonably fair and equitable. I will au-
thorize the receiver to extend a payment incentive pro-
gram with similar terms if, in the receiver's discretion,
such a program would help to ensure payment of priority
creditors and to effect equitable distribution of receiver-
ship assets.

Finally, Payne objects to the receiver's proposal that
the receiver be permitted to request the entry of judgment
against Claimants who fail to refund the required amount
to the receiver by the deadline set by the court. [*28]
The receiver requests that any such judgment include
post-judgment interest from and after the due date set by
the court, as well as all costs of collection up to 35 per-
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cent of the face amount of the judgment. If the receiver
demonstrates to the court that a particular Claimant was
paid a specific amount in payment of a pre-appointment,
general, unsecured claim, and that the claimant has been
notified of my order that part of that payment must be
refunded to the receiver, and that the Claimant has failed
to pay as directed, then the entry of judgment against that
Claimant would not necessarily be improper. The court
will not impose collection costs in such a judgment ab-
sent a showing by the receiver, on a case-by-case basis
and after notice to the Claimant and an opportunity to be
heard, that such collection costs are warranted.

V. CONCLUSION & ORDERS

I have considered carefully the recommendation, the
objections, and the applicable law. At issue are two
claims against the assets of this receivership which, un-
der law, have priority over the claims of the Claimants.
The key claim, the IRS's tax claim, was asserted after the
Claimants were paid 100 percent of the amount they
[*29] were owed. The receiver challenged this claim,
but eventually lost. The receiver then negotiated a sub-
stantial reduction of the tax claim and the priority claim
for administrative expenses of the receivership. These
priority claims remain unpaid. Given the undisputed
facts reflected in the record in this case, it is clear that the
Claimants received a windfall when they received 100
percent payment from the receivership. As a result of this
windfall, the priority claims remain unpaid. Both the law
and equity weigh in favor of recovering the windfall
from the Claimants to ensure that the compromised pri-
ority claims against the receivership estate are paid.

THEREFORE, IT IS ORDERED as follows:

1. That the Magistrate Judge's Recommendation
that Receiver's Motion for Reconsideration Be
Granted [# 2013], filed December 14, 2005, is AP-
PROVED AND ADOPTED as an order of this court on
the terms outlined in this order;

2. That the receiver's Motion To Reconsider Or-
ders, Amend Orders, and Order Restitution With
Incorporated Legal Authority [# 1940], filed Novem-
ber 18, 2005, is GRANTED on the terms outlined in this
order;

3. That the objections filed by Michael [*30] Payne
[# 2048] and Edward Pacelli [# 2090] are OVER-
RULED;

4. That each claimant of this receivership who holds
or held a pre-appointment, general, unsecured claim
against the receivership (Claimants) SHALL REFUND
to the receiver 24.35 percent of the amounts the receiver
previously paid to the claimant in payment of the Claim-
ant's pre-appointment, general, unsecured claim against
the receivership;

5. That by August 7, 2006, the receiver SHALL
PROVIDE WRITTEN NOTICE of this refund re-
quirement to all Claimants (as that term is defined in
paragraph 4., above);

6. That such written notice SHALL INCLUDE a
statement to each Claimant of the amount the receiver
previously paid to the Claimant and the amount the
Claimant is required to refund to the receiver under the
terms of this order;

7. That such written notice SHALL, INCLUDE rea-
sonable and clear instructions describing how payments
should be made and delivered to the receiver, and
SHALL SPECIFY the deadline for such payments;

8. That by August 7, 2006, the receiver SHALL
FILE with the court a copy of the written notice pro-
vided to the Claimants;

9. That each Claimant SHALL REFUND (*31] to
the receiver the amount required under the terms of this
order ON OR BEFORE 5:00 p.m. (MDT), September
28, 2006;

10. That in its discretion the receiver IS AUTHOR-
IZED to extend a prompt payment incentive program to
the Claimants on the terms outlined on pages 12 through
13 of this order;

11. That all actions taken by the receiver under this
order also SHALL BE IN COMPLIANCE with the
requirements of the receiver's settlement agreement with
the IRS, as approved by the United States District Court
for the District of Massachusetts on September 7, 2005;
and

12. That the extant Distribution Orders are modified
to the extent necessary to facilitate and implement the
terms and provisions of this order. Dated July 28, 2006,
at Denver, Colorado.

BY THE COURT:
s/ Robert E. Blackburn
United States District Judge



