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DEBTORS’ RESPONSE AND OBJECTION TO APPLICATION BY PEPI CAPITAL, 
L.P. FOR PAYMENT OF ADMINISTRATIVE EXPENSE CLAIM 

Fiddler’s Creek, LLC (“Fiddler’s Creek”) and twenty-seven (27) of its subsidiaries and 

affiliates (collectively, the “Debtors” or “Company”), by and through their undersigned counsel, 



file this Response and Objection (the “Response”) to the Application by PEPI Capital, L.P. 

(“PEPI”) for Payment of Administrative Expense Claim [C.P. # 50] (the “Application”), and 

state: 

I. Preliminary Statement 

The relief sought in the Application by PEPI is nothing short of an egregious attempt to 

extract substantial additional value from the Debtors without providing any corresponding 

benefit to the Debtors or their estates.  In fact, as set forth below in more detail, PEPI already 

received in excess of $955,000.00 from the Debtors pre-petition and provided no value or benefit 

in return.   

The Debtors commenced these cases on February 23, 2010 (“the Petition Date”).  In the 

short four months immediately preceding the Petition Date, the Debtors transferred to PEPI in 

excess of $955,000.00 pursuant to the terms of their Commitment Letter and a term sheet that 

pre-dated the Commitment Letter.  This massive amount is comprised of the payment of 

approximately $550,0001 to PEPI to cover PEPI’s out-of-pocket due diligence expenses 

(presumably, legal fees) and a $405,000.00 payment representing one-half of a “Commitment 

Fee” under the Commitment Letter.  The Debtors have also paid expenses incurred by their own 

professionals in connection with the PEPI negotiations.  In exchange for these substantial 

payments, the Debtors received nothing more than the continued hope that PEPI would faithfully 

execute their responsibilities under the Commitment Letter.  Regrettably, the Debtors’ hopes 

were not to be fulfilled.  Instead of consummating the DIP loan, PEPI greedily breached the clear 

terms of the Commitment Letter, forcing Mr. Ferrao to reluctantly and at the last minute make a 

DIP loan to the Debtors with his family’s personal finances.   

                                                 
1 PEPI has not provided the Debtors, despite repeated demands, with a complete accounting of were this money was 
spent and whether any remains unspent. 



The practical effect of these unfortunate events is that PEPI, having never provided the 

Debtors with anything of any value and certainly not having loaned the Debtors one dollar, 

simply ended up with in excess of $955,000.00 of the Debtors’ much-needed cash, and at the 

same time left the Debtors in a precarious position on the eve of filing these Chapter 11 cases.  

Amazingly, PEPI now has the audacity to demand that this Court permit them to siphon an 

additional $1,405,000.00 from the Debtors’ estates.  As set forth in detail below, there is simply 

no basis in fact or law to support this brazen Application and therefore it must be denied.  In fact, 

the Debtors intend to seek the return of the monies paid to PEPI pre-petition at the appropriate 

time in these Chapter 11 cases. 

II. The Debtors Have No Obligation to Make Any Additional Payments to PEPI 

 PEPI asserts that it is an innocent and honest victim of a nefarious scheme by the Debtors 

and their principal to walk them down the aisle and then leave them at the altar.  Presumably and 

amazingly, PEPI would have this Court believe that the Debtors, as part of this alleged devious 

scheme, paid in excess of $955,000.00 to PEPI only to lull PEPI to this proverbial altar at a time 

when the Debtors were cash-strained and received nothing in exchange.  Of course, this is simply 

ludicrous and not the case.  Rather, when the time came for PEPI to fulfill its obligations under 

the Commitment Letter, PEPI sought to take advantage of the Debtors’ desperation, and ended 

up committing a number of material breaches of the Commitment Letter, knowing it was already 

holding in excess of $950,000 of the Debtors’ money. 

 First, as the Debtors’ need for the protections of the Bankruptcy Code became 

increasingly urgent, PEPI simply refused to provide its due diligence sign-off as required by the 

Commitment Letter.  At all times, during the course of negotiating the Commitment Letter and 

subsequent to its execution, the Debtors were absolutely clear that it would not enter chapter 11 



without a written confirmation from PEPI that PEPI had completed its due diligence in 

connection with the Loan.  This fact is even reflected in the Commitment Letter, which clearly 

states that it would terminate if the Debtors failed to file the chapter 11 cases on “the close of 

business on February 8, 2010 (or such later date that is three business days after [PEPI] has 

advised [the Debtors] it has completed its due diligence) . . . .”  (emphasis added). 

Notwithstanding the clear terms of the Commitment Letter, and the mutual understanding 

of the parties, during a conference call on the evening of February 16, 2010, PEPI unequivocally 

stated that it would not provide notice that it had completed its due diligence at any time prior to 

the closing of the loan.  This new information was devastating to the Debtors because their 

expressed fears all along had been realized.  Just days before the anticipated bankruptcy filing, 

PEPI had now taken the position that it would not provide a due diligence sign-off at any time 

before the closing of the loan, which would by definition be after these chapter 11 filings.  As a 

result, the Debtors were faced with the untenable and irresponsible prospect of entering chapter 

11 with a proposed DIP lender that had retained the full ability to unilaterally back out of the 

deal at any time prior to closing of the loan.  This is certainly not what the parties negotiated, nor 

anything that any reasonable debtor would agree to. 

Second, PEPI unilaterally deleted certain critical provisions of the loan documents which 

were required by the Commitment Letter, informing the Debtors just days before the Petition 

Date that it was simply not willing to agree to those terms as negotiated by the parties.  

Specifically, page 12 of the Commitment Letter unambiguously requires that the final loan 

documentation include certain critical provisions concerning an escrow for deeds in lieu of 

foreclosure and consent judgments, as well as a specified valuation mechanism related to the 

foreclosure of the collateral securing the loan.  These provisions are and were critical to the 



ability of the Debtors to offer adequate protection to their senior secured lenders in these Chapter 

11 cases in connection with the proposed priming DIP liens required by PEPI under the 

Commitment Letter.  Notwithstanding, PEPI decided at the last minute to simply leave them out 

of the loan documents, and PEPI gave no indication that it would agree to these negotiated 

clauses until (i) after receiving notice that they were in breach of the Commitment Letter, (ii) 

after the Debtors had scrambled to obtain replacement DIP financing at a much cheaper price 

from Mr. Ferrao, and (iii) after the Debtors filed these Chapter 11 cases.  Indeed, PEPI’s letter of 

February 232, at Paragraph 4, states that it would be willing to negotiate deed in lieu language 

and a valuation mechanism “if you [Debtors’ counsel] believe that a deed in lieu of foreclosure 

provision, and its related valuation mechanism, should be included in the loan . . . .”  Of course, 

the Commitment Letter required that these provisions be included in the loan, rendering 

superfluous PEPI’s ex post facto effort to graciously offer the Debtors terms which had already 

been negotiated.  PEPI’s February 23rd letter was a transparent attempt to cover up its material 

defaults under the Commitment Letter. 

PEPI further demanded material modifications to the waterfall contemplated by the 

Commitment Letter by drafting the loan documents to provide that PEPI had the right to 

foreclose and obtain foreclosure judgments on all of the collateral within the waterfall at the 

same time.  This would relegate the waterfall mechanism solely to the foreclosure sales process, 

which is a substantial departure from the waterfall’s intended purpose.  PEPI’s February 23 letter 

attempts to characterize this proposed change as an “inadvertent misunderstanding.”  However, 

regardless of PEPI’s intent, the fact remains that PEPI demanded materially deficient language 

on this provision, and offered to correct its “misunderstanding” only after being caught red-

handed. 
                                                 
2  Exhibit “D” to the Application. 



In sum, PEPI negotiated and agreed to an unambiguous Commitment Letter, took in 

excess of $955,000.00 of the Debtors’ scarce cash, and then proceeded to unilaterally dictate 

material modifications to the parties’ agreement at the last minute when the Debtors were the 

most vulnerable.  Because of these abuses, all of which constitute material breaches of the 

Commitment Letter, PEPI is entitled to nothing more from these Debtors.3  To the contrary, the 

Debtors and their professionals are investigating certain causes of action which the estates may 

have against PEPI for the return of the Debtors’ $405,000.00 commitment fee and $550,000.00 

expense deposit.   Accordingly, the Application must be denied. 

II. PEPI’s Claims, If Any, Are Not Entitled to Administrative Expense Status 

 Even if PEPI has valid and allowable claims against the Debtors (which they do not), 

there is no basis for this Court to find that those claims are entitled to administrative expense 

status.  All of the events underlying PEPI’s Application occurred prior to the Petition Date, and 

PEPI has provided nothing of value to the Debtors’ estates.  Even assuming that PEPI’s claims 

are allowable, PEPI would be no more than a general unsecured creditor. 

 In support of their claim of entitlement to an administrative expense, PEPI provides 

absolutely no legal authority other than language taken out-of-context from an unsigned draft 

motion prepared by Debtors’ counsel.4  However, even if this could possibly be a proper 

pleading practice (which it is not), nothing in the language adopted by PEPI supports their 

                                                 
3  The Court need not actually decide the issue of whether PEPI does or does not have a claim in ruling on 
this Application.  As explained below, PEPI’s claims, if any, are no more than unsecured pre-petition claims.  
Should PEPI file a proof of claim, then the Debtors would file an objection, and it is in that context that the Court 
would properly make findings of fact and conclusions of law as to whether PEPI’s claims should be allowed.  To be 
clear, the Debtors intend to vehemently oppose any such claim by PEPI. 
 
4  At fn. 8 of the Application, PEPI seems to admit that it has not offered any valid arguments in support of its 
entitlement to an administrative expense, instead reserving its right to make its real arguments at the hearing on its 
Application.  PEPI’s regrettable approach prejudices the Debtors and the Court by keeping the grounds which 
purportedly support its Application secret until the last moment.  This pleading practice is also a clear violation of 
Fed. R. Bank. Proc. 9013, which requires motions to “state with particularity the grounds therefor . . . .”   



entitlement to an administrative expense claim.  Instead, paragraphs 83-86 of Exhibit “E” to the 

Application explain the different approaches courts have used when considering the approval of 

a break-up fee as a bidding incentive.  Importantly, as of the Petition Date, the Debtors were not 

intending to present PEPI to this Court as the proposed DIP lender, and so there was no need for 

the Debtors to induce PEPI to do anything.  As a result, at no time during these chapter 11 cases 

has the break-up fee been proposed as a bidding incentive.  Therefore, the authorities presented 

by PEPI are simply irrelevant to their burden, which is to demonstrate an entitlement to payment 

of the break-up fee5, not as a bidding incentive, but rather, as a standard Section 503(b) 

administrative expense. 

 PEPI did not even bother to mention in its Application which provision of Section 503(b) 

it is relying upon.  However, only Section 503(b)(1)(A) could even conceivably provide support 

for the Application.  Section 503(b)(1)(A) provides that the Court may allow administrative 

expenses for “the actual, necessary costs and expenses of preserving the estate . . . .”  PEPI 

clearly cannot meet this standard. 

In the case of In re Section 20 Land Group, Ltd., 261 B.R. 711, 715-16 (Bankr. M.D. Fla. 

2000) (Paskay, J.), this Court thoroughly explained the standards governing allowance of a 

Section 503(b) administrative expense claims as follows: 

To establish entitlement to an administrative expense claim, claimant must show 
that the claim arose from a post-petition transaction and that the transaction 
actually benefited the estate. In re Finevest Foods, Inc., 159 B.R. 972, 975 
(Bankr.M.D.Fla.1993). See In re Sav-A-Stop, Inc., 119 B.R. 317 
(Bankr.M.D.Fla.1990) (concluding that grocery store which paid for publishing 
advertisements on behalf of the debtor supplier was entitled to recover advertising 
costs as an administrative expense). A claim will be afforded priority only to the 
extent that the consideration supporting the claimant's right to payment was both 
supplied to and beneficial to the debtor-in-possession in the operation of the 
business. In re Chateaugay Corp., 10 F.3d 944, 956 (2nd Cir.1993) (focusing on 

                                                 
5  The Application also requests payment of the second half of the commitment fee, for which PEPI has not 
even attempted to provide supporting authorities. 



whether or not the creditor provided benefit to the debtors-in-possession post-
petition). 
 
Administrative expenses under Section 503 “should be narrowly construed in 
order to maximize the value of the estate preserved for the benefit of all 
creditors.” In re Colortex Industries, Inc., 19 F.3d 1371, 1377 (11th Cir.1994). An 
administrative expense claimant has the burden of proving that either the debtor-
in-possession incurred the transaction on which the claim is based or that the 
claimant furnished consideration to the debtor-in-possession and that the 
transaction resulted in a direct benefit to the debtor-in-possession. Consideration 
is furnished to the estate only where the debtor-in-possession induces post-
petition performance or where the performance on a contract not rejected by the 
debtor-in-possession is rendered to the estate. In re CIS Corp., 142 B.R. 640, 643 
(S.D.N.Y.1992). Generally, where there is a pre-petition breach, the creditor is not 
entitled to an administrative expense claim. In re Central Florida Metal 
Fabrication, Inc., 190 B.R. 119 (Bankr.N.D.Fla.1995). 

In re Section 20 Land Group, Ltd., 261 B.R. at 715-16 (finding that fees payable to entity 

which agreed to hold nationally televised tournament on debtor’s course were entitled to 

administrative expense status, where tournament was held as scheduled and substantially 

benefitted estate).  In stark contrast to the circumstances presented to the Court in Section 

20 Land Group, none of these Debtors: (i) made any commitments to PEPI post-petition, 

(ii) induced any post-petition performance by PEPI, or (iii) received anything of value 

whatsoever from PEPI, let alone any value from which their estates received an actual 

material benefit. 

 Accordingly, there is no basis upon which PEPI could conceivably be entitled to 

an administrative expense claim.  Assuming that PEPI has any allowable claims at all 

(which it does not), PEPI would be entitled to nothing more than a general unsecured pre-

petition claim.  For this independent reason, PEPI’s Application must be denied. 

III. CONCLUSION 

 There is one truth in the Application – PEPI is a “spurned DIP lender, the 

proverbial ‘bride left at the altar.’”  However, this failed marriage was caused solely by 



PEPI’s own misdeeds, and PEPI alone must endure the consequences.  These Debtors’, 

their estates and their creditors have already been stripped of in excess of $950,000 by 

PEPI and are not and should not be responsible for PEPI’s continuing greed.  PEPI’s 

Application must be denied. 

Dated: March 29, 2010.       
Respectfully Submitted, 

 
      GENOVESE JOBLOVE & BATTISTA, P.A. 
      Attorneys for Debtors-in-Possession 
      100 Southeast Second Street, Suite 4400 
      Miami, Florida 33131 
      Telephone: (305) 349-2300 
      Facsimile : (305) 349-2310 
 
      By:  /s/ Michael L. Schuster  
       Paul J. Battista, Esq. 

Florida Bar No. 884162 
pbattista@gjb-law.com 
 
Mariaelena Gayo-Guitian, Esq. 
Fla. Bar No.  0813818 
mguitian@gjb-law.com 
 
Heather L. Harmon, Esq. 
Florida Bar No. 013192 
hharmon@gjb-law.com 
 
Michael L. Schuster 
Florida Bar No. 57119 
mschuster@gjb-law.com 

 


