
UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
www.flmb.uscourts.gov 

 
 

In re:        Chapter 11 
 
FIDDLER’S CREEK, LLC.     Case No. 9:10-bk-03846-ALP 
951 LAND HOLDINGS, LLC    Case No. 9:10-bk-03852-ALP 
DY ASSOCIATES, LLC     Case No. 9:10-bk-03856-ALP 
GBFC DEVELOPMENT, LLC    Case No. 9:10-bk-03864-ALP 
FC MARINA, LLC      Case No. 9:10-bk-03872-ALP 
FC BEACH, LLC      Case No. 9:10-bk-03873-ALP 
FC GOLF, LLC      Case No. 9:10-bk-03875-ALP 
DY LAND HOLDINGS II, LLC    Case No. 9:10-bk-03878-ALP 
FC PARCEL 73, LLC      Case No. 9:10-bk-03881-ALP 
FC COMMERCIAL, LLC     Case No. 9:10-bk-03888-ALP 
FC HOTEL, LLC      Case No. 9:10-bk-03886-ALP 
FC RESORT, LLC      Case No. 9:10-bk-03896-ALP 
GULF BAY HOSPITALITY COMPANY, LLC  Case No. 9:10-bk-03898-ALP 
GULF BAY HOTEL COMPANY, LLC   Case No. 9:10-bk-03905-ALP 
GBP DEVELOPMENT, LLC     Case No. 9:10-bk-03908-ALP 
GB PENINSULA, LTD.     Case No. 9:10-bk-03909-ALP 
951 LAND HOLDINGS, LTD.    Case No. 9:10-bk-03911-ALP 
DY LAND ASSOCIATES, LTD.    Case No. 9:10-bk-03918-ALP 
GBFC DEVELOPMENT, LTD.    Case No. 9:10-bk-03920-ALP 
GBFC MARINA, LTD.     Case No. 9:10-bk-03928-ALP 
FC BEACH, LTD.      Case No. 9:10-bk-03934-ALP 
FC GOLF, LTD.      Case No. 9:10-bk-03937-ALP 
FC HOTEL, LTD.      Case No. 9:10-bk-03938-ALP 
FC RESORT, LTD.      Case No. 9:10-bk-03947-ALP 
GULF BAY HOSPITALITY, LTD.    Case No. 9:10-bk-03949-ALP 
GULF BAY HOTEL COMPANY, LTD.   Case No. 9:10-bk-03950-ALP 
GBP DEVELOPMENT, LTD.    Case No. 9:10-bk-03952-ALP 
FIDDLER’S CREEK MANAGEMENT, INC.  Case No. 9:10-bk-03954-ALP 
 
        (Jointly Administered under 
 Debtors.       Case No. 9:10-bk-03846-ALP) 
________________________________/ 
 

APPLICATION OF DEBTORS-IN-POSSESSION AUTHORIZING EMPLOYMENT 
AND RETENTION OF MARK J. WOODWARD AND THE LAW FIRM OF 

WOODWARD, PIRES & LOMBARDO, P.A. AS SPECIAL CORPORATE COUNSEL 
FOR DEBTORS-IN-POSSESSION NUNC PRO TUNC  TO THE PETITION DATE 
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Fiddler’s Creek, LLC (“Fiddler’s Creek”) and twenty-seven (27) of its subsidiaries and 

affiliates, as jointly administered debtors and debtors-in-possession in the above-captioned cases 

(collectively, the “Debtors”), by and through their undersigned counsel, respectfully request the 

entry of an order, authorizing the employment of Mark J. Woodward and the law firm of Woodward, 

Pires & Lombardo, P.A. (“WPL”) nunc pro tunc to the Petition Date, to represent the Debtors as 

special corporate counsel in these Chapter 11 cases.  In support of this Motion, the Debtors rely 

upon the Declaration of Anthony DiNardo in Support of First Day Pleadings (the “First Day 

Declaration”) [D.E. 29] and on the Affidavit of Mark J. Woodward attached hereto as Exhibit A (the 

“Woodward Affidavit”).  In further support of this Application, the Debtors respectfully represent as 

follows: 

BACKGROUND 

A.  The Chapter 11 Filing 

1. On February 23, 2010 (the APetition Date@), the Debtors each filed a voluntary 

petition in this Court for relief under Chapter 11 of Title 11 of the United States Code (the 

ABankruptcy Code@).  Since that time, the Debtors have operated as debtors-in-possession pursuant 

to Sections 1107 and 1108 of the Bankruptcy Code. 

2. As of the date hereof, no creditors= committee has been appointed in this case.  In 

addition, no trustee or examiner has been appointed. 

3. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. '' 157(b) and 

1334.  Venue is proper pursuant to 28 U.S.C. '' 1408 and 1409.  This matter is a core proceeding 

pursuant to 28 U.S.C. ' 157(b). 

4. The statutory predicates for the relief requested herein are ' 327(e) of the Bankruptcy 
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Code and Rules 2014, 2016 and 6003 of the Federal Rules of Bankruptcy Procedure. 

B. Background and Business Operations  

5. Each of the Debtors in these Chapter 11 cases owns, operates and/or is otherwise 

affiliated with the premier, fully integrated, master planned residential community known as 

“Fiddler’s Creek” in southwestern Florida. Fiddler’s Creek is located in Collier County, Florida, 

approximately 12 miles southeast of the City of Naples and six miles north of Marco Island. The 

Fiddler’s Creek development is comprised of nearly 4,000 zoned acres of prime land in Naples, 

Florida, and is planned for and capable of accommodating up to 6,000 residences upon projected 

build-out, which is estimated to be in 2020. Fiddler’s Creek has been approved and vested by the 

State of Florida as a Development of Regional Impact.  

6. The property underlying Fiddler’s Creek was accumulated by the Debtors from 1993 

through 1996.  In 1998, Fiddler’s Creek developed, constructed and sold its first home.  Since then, 

Fiddler’s Creek has constructed and sold in excess of 1,650 homes in the development. As a result, 

Fiddler’s Creek is home to over 4,300 full and part time residents.  

7. Fiddler’s Creek contains five distinctive neighborhoods known as: Fiddler’s Creek, 

Veneta, Aviamar, Marsh Cove and Meadow Run.  Within each of these neighborhoods are several 

unique villages of varying housing products offering a wide range of price points. In total, there are 

1,782 fully constructed and existing homes, including single family homes, coach homes and 

carriage homes in different communities within Fiddler’s Creek.  In addition, there is completed 

infrastructure for an additional platted 840 units of both single family home sites and multifamily 

units within a variety of villages.   

8. In addition, there is over 33 acres of prime commercial property that is “infrastructure 
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ready,” with approximately 23 acres situated along State Road 951 (Collier Blvd.) and 

approximately 9 acres situated along US 41 (Tamiami Trail). The total commercial square footage 

for buildout is approximately 300,000 square feet.  

9. In addition to the above saleable inventory of homes and developed lots, Fiddler’s 

Creek contains approximately 2,100 acres of undeveloped land fully entitled for approximately 

3,329 additional residential units and amenities. This includes approximately 1,300 acres of the 

undeveloped land approved for future amenity development, including two golf courses, clubhouses, 

expanded tennis facilities, lakes, preserves and more.  Less than one-third of Fiddler’s Creek will be 

developed for residential use, while the remainder of the land is dedicated primarily to nature 

preserves, lakes, parks, golf courses and recreational areas.   

10. Still further, Fiddler’s Creek contains substantial and fully completed operating 

amenities which are enjoyed by the homeowners, including: The Club & Spa at Fiddler’s Creek, 

which is a 54,000 square-foot resort style clubhouse with state-of- the-art fitness facility, lighted 

tennis courts, full menu spa services, resort style multi-pool swimming complex, casual and formal 

dining venues and a meeting and activity center.   

11. Additionally, homeowners have the opportunity to join The Golf Club at Fiddler’s 

Creek, with its first private course, named “The Creek Course,” designed by the acclaimed golf 

course architect, Arthur Hills.  The Creek Course has been nationally recognized by Golf Week 

magazine as one of the Top 100 Best Residential Golf Courses for each of years 2005 through 2009. 

 Fiddler’s Creek has also been recognized by Travel & Leisure magazine as one of America’s Top 

100 Golf Communities for two consecutive years. The second course, The Preserve Course, is 

currently being designed by the award winning team of Hurdzan/Frye.   
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12. Fiddler’s Creek homeowners also have the option to join The Tarpon Club, which 

offers members beach privileges, dinning, spa services (as well as other resort amenities) at Marco 

Beach Ocean Resort, located on nearby Marco Island.  In addition, the Tarpon Club has a dry boat 

storage facility that is designed to accommodate up to 150 boats ranging in size up to 35 feet, and is 

currently finalizing permit rights for 52 wet slips which will accommodate larger boats.      

13. For further information on the Debtors’ capital structure, business and operations, the 

Debtors refer to the First Day Declaration filed contemporaneously herewith. 

II.   RELIEF REQUESTED 

14. By this Application, the Debtors seek to employ and retain Mark J. Woodward and 

the law firm of Woodward, Pires & Lombardo, P.A. (“WPL”) as their special corporate counsel.  

Accordingly, the Debtors respectfully request entry of an order pursuant to section 327(e) of the 

Bankruptcy Code authorizing each of them to employ and retain the firm of WPL as special 

corporate counsel to perform legal services relating to corporate issues that will arise during their 

Chapter 11 cases. 

15. The law firm of WPL has represented the Debtors for many years as general 

corporate counsel, rendering legal advice and related professional services in three general areas: (i) 

general corporate work, including contract review, general advice to officers and directors, 

preparation of Board of Director and Shareholder Minutes and Consent Actions without a meeting, 

creating subsidiaries and qualifying entities to do business in various jurisdictions and researching 

and advising on various business regulations; (ii) general real estate, title, and related transactional 

work; and (iii) general operational work, including bond and CDD issues.  The continuing services 

of WPL are necessary to enable the Debtors to effectively and efficiently deal with their corporate 
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and real estate issues and to maximize value in connection therewith.   

16. The Debtors believe that continued representation by their pre-petition general 

corporate counsel, WPL, is critical to the Debtors= efforts to restructure their business because during 

this engagement, WPL has developed a great deal of institutional knowledge regarding the Debtors= 

operations, finance and systems.  Such experience and knowledge will be valuable to the Debtors in 

their efforts to reorganize. 

III.   BASIS FOR RELIEF 

17. Continued representation of the Debtors by their corporate counsel, WPL, is critical 

to the success of the Debtors= reorganization because WPL is familiar with the Debtors= business, 

financial and legal affairs. 

18. The Debtors have selected the firm of WPL as attorneys because of the firm=s 

extensive experience with and knowledge of the Debtors and their business, as well as its experience 

and knowledge in corporate and real estate matters. 

19. Each of the Debtors desires to employ the firm of WPL under a general retainer 

because of the extensive legal services that will be required in connection with their respective 

Chapter 11 cases and the firm=s familiarity with the business of the Debtors and their affiliates.  

IV.   SERVICES TO BE RENDERED 

20. Subject to further order of this Court, the firm of WPL will be required to render legal 

advice and related professional services to the Debtors in connection with the Debtors= corporate 

matters.  

21. Specifically, prior to the filing of these Chapter 11 cases, the Debtors have been 

negotiating the terms and conditions of a post-petition debtor-in-possession credit facility.  WPL has 
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been intimately involved in all such negotiations and drafting of documents necessary to finalize and 

consummate such credit facility.  The Debtors anticipate that WPL will continue to be responsible 

for the documentation and closing, if approved by this Court, of such credit facility.  As a result, 

employment of WPL is critical to the Debtors’ efforts to successfully proceed through these Chapter 

11 cases. 

22. The firm of WPL has indicated a willingness to act on behalf of the Debtors. 

V.   DISINTERESTEDNESS OF PROFESSIONALS 

23. Except as set forth in the Woordward Affidavit, to the best of the Debtors= 

knowledge, the members, counsel and associates of the firm of WPL (a) do not have any connection 

with any of the Debtors, their affiliates, their creditors, the U.S. Trustee, any person employed in the 

office of the U.S. Trustee, or any other party-in-interest, or their respective attorneys and 

accountants; (b) are Adisinterested persons,@ as that term is defined in section 101(14) of the 

Bankruptcy Code; and (c) do not hold or represent any interest adverse to the Debtors= estates on the 

matters upon which they are being employed. 

24. More specifically, and except as set forth in the Woodward Affidavit: 

(a)  Neither WPL nor any attorney at the Firm holds or represents an interest 
adverse to the Debtors= estates on the matters upon which they are being 
employed. 

 
(b)  Neither WPL nor any attorney at the firm is or was an investment banker for 

any outstanding security of the Debtors. 
 

(c)  Neither WPL nor any attorney at the firm is or was, within three years before 
the filing of the Debtors= chapter 11 cases, an investment banker for any 
security of the Debtors, or an attorney for an investment banker in connection 
with the offer, sale or issuance of any security of the Debtors. 

 
(d)  WPL does not have an interest materially adverse to the interests of the 

Debtors= estates or of any class of creditors or equity security holders by 
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reason of any direct or indirect relationship to, connection with, or interest in 
the debtors or an investment banker specified in the foregoing paragraphs, or 
for any other reason. 

25. As disclosed in the Woodward Affidavit, as of the Petition Date, Woodward served  

as a director of Fiddler’s Creek Management, Inc., one of the debtors herein. Woodward may also be 

an officer, director, manager or registered agent of one or more other affiliated entities of the 

Debtors.  Neither the Debtors nor Woodward believe that such connections compromise in any way 

Woodward and WPL’s disinterestedness with respect to the special corporate matters for which 

Woodward and WPL are to be retained. 

26. WPL has a diversified general practice that encompasses the representation of many 

entities, some of which may be creditors or parties in interest, or hold interests adverse to such 

creditors or parties in interest in Debtors’ Chapter 11 cases.  WPL does not represent any such entity 

in connection with the Debtors’ Chapter 11 cases, nor does WPL have any relationship with any 

such entity that would be adverse to the Debtors or its estate as to matters for which WPL is to be 

employed in this Chapter 11 case. 

27. WPL and certain of its partners, counsel and associates may have in the past 

represented, and may currently represent and likely in the future will represent creditors of the 

Debtors in connection with matters totally unrelated to the Debtors and these bankruptcy cases.  At 

this time, WPL is unaware of such representations. WPL will be in a position to identify with 

specificity any other such persons or entities when lists of all creditors of the Debtors have been 

fully reviewed and will make any further disclosures as may be appropriate at that time. 

V.   PROFESSIONAL COMPENSATION 

28. WPL intends to apply to the Court for allowance of compensation for professional 

services rendered and reimbursement of charges and disbursements incurred in these Chapter 11 

Case 9:10-bk-03846-ALP    Doc 116    Filed 04/01/10    Page 8 of 13



 9

cases in accordance with applicable provisions of the Bankruptcy Code, the Bankruptcy Rules, the 

Local Bankruptcy Rules and the orders of this Court.  WPL will seek compensation for the services 

of each attorney and paraprofessional acting on behalf of the Debtors in these cases at the then-

current rate charged for such services. 

29. The hourly rates for the attorneys at WPL range from $250.00 to $450.00 per hour.  

The hourly rates of Woodward, the attorney who will be principally working on this case, is 

$375.00. The average hourly rate for the legal assistants at WPL is $150 per hour.  WPL reserves the 

right to increase its hourly rates in accordance with its normal and customary business practices. 

30. The hourly rates set forth above are WPL’s standard hourly rates for work of this 

nature. These rates are set at a level designated to fairly compensate WPL for the work of its 

attorneys and paralegals and to cover fixed and routine overhead expenses.  It is WPL’s policy to 

charge its clients in all areas of practice for all other expenses incurred in connection with its client’s 

case.  The expenses charged to clients include, inter alia, telephone and telecopier toll and other 

chargers, mail and express mail charges, special or hand delivery charges, document retrieval, 

photocopying charges, charges for mailing supplies provided by WPL to outside copying services 

for use in mass mailings, travel expenses, computerized research, transcription costs, as well as non-

ordinary overhead expenses such as secretarial and other overtime.  WPL will charge the Debtors for 

these expenses in a manner and at the rates consistent with charges made generally to WPL’s other 

clients.  WPL chooses to charge these expenses to clients instead of increasing overall hourly rates 

among all clients to account for same. 

31. WPL has agreed to accept as compensation such sums as may be allowed by the 

Court on the basis, among others, of the professional time spent, the rates charged for such services, 

the necessity of such services to the administration of the estate, the reasonableness of the time 
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within which the services were performed in relation to the results achieved, and the complexity, 

importance, and nature of the problems, issues or tasks addressed in these cases. 

32. Other than as set forth herein and in the Woodward Affidavit, there is no agreement 

of any nature as to the sharing of any compensation to be paid to WPL, except between the attorneys 

of WPL. No promises have been received by WPL, nor any member or associate thereof, as to 

compensation in connection with these cases other than in accordance with the provisions of the 

Bankruptcy Code. 

33. No previous request for the relief sought in this Application has been made to this 

Court or any other Court. 

REQUEST FOR INTERIM RELIEF 

34. Section 327(e) of the Bankruptcy Code provides that a debtor-in-possession, subject 

to Court approval: 

[M]ay employ, for a specified special purpose, other than to represent 
the trustee in conducting the case, an attorney that has represented the 
debtor, if in the best interest of the estate, and if such attorney does 
not represent or hold any interest adverse to the debtor or to the estate 
with respect to the matter on which said attorney is to be employed. 

 
11 U.S.C. § 327(e). 
 

35. Bankruptcy Rule 2014(a) requires that an application for retention include: 

[S]pecific facts showing the necessity for the employment, the name 
of the [firm] to be employed, the reasons for the selection, the 
professional services to be rendered, any proposed arrangement for 
compensation, and, to the best of the applicant’s knowledge, all of the 
[firm’s] connections with the debtor, creditors, any other party in 
interest, their respective attorneys and accountants, the United States 
trustee, or any person employed in the office of the United States 
trustee. 

 
Fed. R. Bankr. P.  2014. 
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36. Pursuant to the recently revised Bankruptcy Rule 6003, the court may grant relief 

regarding an application pursuant to Bankruptcy Rule 2014 to retain a professional within 20 days 

after the filing of the petition to the extent the relief is necessary to avoid immediate and irreparable 

harm.  Bankruptcy Rule 6003, however, does not expressly forbid courts from entering interim 

orders approving professional retentions during the first 20 days of a chapter 11 cases. See, e.g., 

First NLC Fin. Servs, LLC, No. 08-10632 (Bankr. S.D. Fla. Jan. 28, 2008); In re TOUSA, Inc., et 

al., No. 08-10928-BKC-JKO (Bankr. S.D. Fla. Jan. 31, 2008)(approving interim retentions of 

financial advisor and legal counsel on interim basis within first 20 days of chapter 11 case). 

37. First, according to the Advisory Committee note to Bankruptcy Rule 6003, the 

standard employed in Bankruptcy Rule 6003 is taken from Bankruptcy Rule 4001(b)(2) and (c)(2), 

and decisions under those provisions should provide guidance for the application of Bankruptcy 

Rule 6003.  Bankruptcy Rules 4001(b)(2) and (c)(2) are well understood and are the model for 

numerous first-day motions, such as obtaining credit and seeking use of cash collateral. That process 

is well established: if the court is so disposed, the partial relief is granted for the interim before the 

final hearing can be conducted. Later, after further opportunity for other parties in interest to 

consider the application and to object, the court, if so disposed will grant the balance of the relief 

requested. 

38. Second, Bankruptcy Rule 6003 is entitled “Interim and Final Relief Immediately 

Following the Commencement of the Case….” Thus, the very title of the Bankruptcy Rule 

contemplates that relief may be granted on an interim basis. 

39. Interim relief is clearly justified and appropriate in the context of this Application. 

40. It is well recognized in this district and others that a corporation must be represented 

by counsel to appear in court because it is merely an artificial entity that can only act through its 
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agents and thus may not appear pro se. See, e.g., Palazzo v. Gulf Oil Corp., 764 F.2d 1381, 1385 

(11th Cir. 1985) (“Corporations and partnerships, both of which are fictional legal persons, 

obviously cannot appear for themselves personally . . . they must be represented by licensed 

counsel.”); see also In re K.M.A., Inc., 652 F.2d 398, 399 (5th Cir. 1981) (“The law is clear that a 

corporation as a fictional legal person can only be represented by licensed counsel.”); Jones v. 

Niagara Frontier Transp. Authority, 722 F.2d 20, 22 (2d Cir. 1983) (“[I]t is established that a 

corporation, which is an artificial entity that can only act through agents, cannot proceed pro se.”). 

41. Without special corporate counsel, the Debtors will technically be unable to continue 

with the negotiation and consummation of the transaction to obtain a post-petition debtor-in-

possession credit facility.   WPL will play an integral role in the first 20 days of these chapter 11 

cases in connection with, among other things, the Debtors’ efforts to pursue the credit facility. 

Among other things, the Debtors will need WPL’s assistance in finalizing the legal due diligence for 

the proposed ender, finalizing the credit agreement and all of the documents in connection therewith, 

and working towards a closing.  

42. Accordingly, the Debtors submit that they have satisfied the requirements of 

Bankruptcy Rule 6003 to support immediate entry of an interim order, authorizing the Debtors to 

retain and employ WPL on an interim basis and to compensate WPL for any services rendered 

during that interim period in accordance with the Bankruptcy Code and the interim compensation 

procedures that may be established in these cases. This interim form of relief ensures the availability 

of WPL’s full resources to the Debtors during a critical period in these cases, while preserving the 

ability of all parties in interest, including the U.S. Trustee, to object to this application on a final 

basis. Accordingly, no party is prejudiced by the limited relief sought by this application and the 

objective of the drafters of Rule 6003 is not frustrated. 
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WHEREFORE, the Debtors respectfully requests that the Court enter an order: (i) 

authorizing the Debtors’ retention of Mark J. Woodward, Esq. and the law firm of WPL upon the 

terms outlined in this Application nunc pro tunc to the Petition Date; and (ii)  granting such other 

and further relief as is just and proper. 

Dated: April 1, 2010. 
 
 
     Respectfully Submitted, 

 
GENOVESE JOBLOVE & BATTISTA, P.A. 

      Attorneys for Debtors-in-Possession 
      100 Southeast Second Street, Suite 4400 
      Miami, Florida 33131 
      Telephone: (305) 349-2300 
      Facsimile : (305) 349-2310 
 
      By:  /s/ Mariaelena Gayo-Guitian  

Mariaelena Gayo-Guitian, Esq. 
Fla. Bar No.  0813818 
mguitian@gjb-law.com 

 
Paul J. Battista, Esq. 
Florida Bar No. 884162 
pbattista@gjb-law.com 
 
 
Heather L. Harmon, Esq. 
Florida Bar No. 013192 
hharmon@gjb-law.com 
 
Michael L. Schuster 
Florida Bar No. 57119 
mschuster@gjb-law.com 
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