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________________________________/ 
 

DEBTORS’ RESPONSE IN OPPOSITION TO COLONNADE NAPLES  
LAND LLC’S MOTION FOR RECONSIDERATION OF INTERIM ORDER 



Fiddler’s Creek, LLC (“Fiddler’s Creek”) and twenty-seven (27) of its subsidiaries and 

affiliates (collectively, the “Debtors” or “Company”), by and through their undersigned counsel, 

file this Response in Opposition (the “Response”) to Colonnade Naples Land LLC’s 

(“Colonnade’s”) Motion for Reconsideration [C.P. # 94] (the “Motion”) of this Court’s Interim 

Order Pursuant to Sections 361, 363, 364(C) and (D) of the Bankruptcy Code and Rule 4001 of 

the Federal Rules of Bankruptcy Procedure Authorizing (A) Debtors in Possession to Obtain 

Senior Secured Post-Petition Financing, (B) Granting Certain Priming Liens, (C) Approving 

Agreements Relating to the Foregoing, (D) Modifying the Automatic Stay, (E) Granting Super-

Priority Administrative Claim Status, (F) Authorizing Use of Cash Collateral and Granting 

Adequate Protection Therefor, (G) Scheduling a Final Hearing, and (H) Prescribing Form and 

Manner of Notice with Respect Thereto [C.P. # 73] (the “Interim Order”), and state: 

As set forth in detail herein, reconsideration is an extremely rare remedy.  

Reconsideration should not be granted where it would serve only to provide a losing party with a 

second chance to re-try issues that were properly presented and decided in connection with the 

court’s previous order.  Against this backdrop, it is clear that Colonnade’s Motion completely 

fails to present the Court with any facts which would justify reconsideration.  Instead, Colonnade 

seems to argue that the Court should reconsider the Interim Order simply because Colonnade 

disagrees with the Court’s decision.  That is not a situation where reconsideration is appropriate, 

and accordingly, the Motion must be denied. 

 In the Eleventh Circuit, a motion for reconsideration “falls within the ambit of either 

Federal Rule of Civil Procedure 59(e) (motion to alter or amend judgment) or Federal Rule of 

Civil Procedure 60(b) (motion for relief from judgment).”  Region 8 Forest Serv. Timber 

Purchases Council v. Alcock, 993 F.2d 800, 806 n.5 (11th Cir. 1993).  Unfortunately, 



Colonnade’s Motion does not provide any indication of which rule it relies upon, and as a result 

the Debtors, and the Court, are forced to simply guess what rule of law governs the Motion.  This 

is particularly problematic because there are problems with applying each of Rule 59(e) and Rule 

60(b) to the interim order, namely that: (i) Rule 59(e), on its face, applies only to motions to alter 

or amend a judgment, not an order, and (ii) Rule 60(b) applies only to motions seeking relief 

from a “final judgment, order or proceeding”, without any mention of relief from interim orders.  

 Notwithstanding Colonnade’s failure to specify any rule of law which would entitle it to 

reconsideration of the Interim Order, courts in this District have clearly enunciated that: 

The purpose of a motion for reconsideration is to correct manifest errors of law, to 
present newly discovered evidence, or to prevent manifest injustice.  In order to 
reconsider a judgment, there must be a reason why a court should reconsider its 
prior decision, and the moving party must set forth facts or law of a strongly 
convincing nature to induce the court to reverse its prior decision.  A motion for 
reconsideration should not be used to reiterate arguments previously made.  
Reconsideration of a previous order is an extraordinary remedy to be employed 
sparingly. 

Waczewski v. Meininger (In re Waczewski), 2008 WL 595926 at*1 (M.D. Fla. Feb. 29, 2008) 

(citing Burger King Corp. v. Ashland Equities, Inc., 181 F.Supp.2d 1366, 1369 (S.D. Fla. 2002) 

and Sussman v. Salem, Saxon & Nielson, P.A., 153 F.R.D. 689, 694 (M.D. Fla. 1994)) (internal 

citations omitted).  In other words, a “‘motion for reconsideration should not be used as a vehicle 

to present authorities available at the time of the first decision or to reiterate arguments 

previously made.’”  Burger King Corp. v. Ashland Equities, Inc., 181 F.Supp.2d at 1369 (quoting 

Z.K. Marine Inc. v. M/V Archigetis, 808 F.Supp. 1561, 1563 (S.D. Fla. 1992)). Indeed, this Court 

has previously explained that “As a general principle, motions for reconsideration should be 

granted only upon showing of newly discovered evidence, evidence which could not have been 

obtained by due diligence at the time of the original hearing and which evidence would have 



produced a materially different ultimate result. ”  In re Immenhausen Corporation, 166 B.R. 449, 

451 (Bankr. M.D. Fla. 1994) (Paskay, J.). 

 Even a cursory review of Colonnade’s Motion is enough to reveal that Colonnade has not 

set forth any ultimate facts which would entitle it to a reconsideration of the Interim Order.  In 

the Motion, Colonnade does not allege an intervening change in the controlling law, the 

availability of new evidence, or the need to correct a clear error of law.  Instead, Colonnade 

argues in the Motion that: (i) the priming lien will reduce the value of Colonnade’s collateral (see 

Motion at ¶ 8); (ii) the priming lien will reduce the Guarantors’ ability to pay under their 

guarantees (see Motion at ¶ 9); (iii) the proceeds of the DIP loan may not be used to benefit 

Colonnade’s collateral (see Motion at ¶¶ 11-15); (iv) the granting of the priming lien constitutes 

a procedurally improper substantive consolidation of these bankruptcy cases (see Motion at ¶ 

16); and (v) the DIP Lender is not acting in good faith because it is acting for improper purposes 

(see Motion at ¶ 25). 

 Not only has Colonnade failed to present any rationale as to why these arguments provide 

a legal entitlement to reconsideration, each of these issues was presented, litigated and actually 

decided by the Court in connection with the Interim Order.  In fact, there were no less than six 

(6) separate opposition responses filed with respect to the relief ultimately granted in the Interim 

Order (see C.P. #’s 41, 42, 45, 47, 49 and 53).  Moreover, on March 3, 2010, the Court held a 

full-day evidentiary hearing, in which the Debtors’ secured creditors fervently opposed the relief 

sought by the Debtors, raising arguments which are echoed in Colonnade’s Motion.    

Without doubt, “courts and litigants cannot be repeatedly called upon to backtrack 

through the paths of litigation which are often laces with close questions.  There is a badge of 

dependability necessary to advance the case to the next stage.”  Burger King Corp. v. Ashland 



Equities, Inc., 181 F.Supp.2d at 1370.   It is precisely for this reason that motions for 

reconsideration should not be used as Colonnade has done, that is, as an attempt to “‘relitigate 

arguments previously made.’”  See Id., at 1369 (quoting Z.K. Marine Inc., 808 F.Supp. at 1563. 

 Colonnade’s failure, and inability, to show the existence of an intervening change in the 

controlling law, the availability of new evidence, or the need to correct a clear error of law, is 

absolutely fatal to Colonnade’s Motion for reconsideration.  However, there is another 

independent reason that this Court should not grant the Motion.  Section 364(e) of the 

Bankruptcy Code provides that “[t]he reversal or modification on appeal of an authorization 

under this section to obtain credit or incur debt, or of a grant under this section of a priority or a 

lien, does not affect the validity of any debt so incurred, or any priority or lien so granted, that 

extended such credit in good faith . . . .”  At least one Circuit Court has held that: 

Although § 364(e) speaks only of modification on appeal, it instantiates the 
principle that bankruptcy judges may make binding commitments to give priority 
to new credit.  If creditors fear that the rug will be pulled out from under them, 
they will hesitate to lend.  So § 364(e) and companion provisions . . . disable 
courts from backtracking on promises in the absence of bad faith, which is a very 
narrow exception.  A bankruptcy court’s modification of its own orders poses the 
same risks as does reversal on appeal.  Accordingly, although § 364(e) does not 
apply by its own terms, its principal applies through the law of the case.  A judge 
lacks the power to undo the priority granted by a financing order without first 
finding that the creditor acted in bad faith. 

Kham & Nate’s Shoe No. 2, Inc. v. First Bank of Whiting, 908 F.2d 1351, 1355 (7th Cir. 1990) 

(emphasis in original). 

 In this case, there is not only a complete lack of any showing of bad faith on the part of 

the DIP Lender, but the Interim Order contains the language contemplated by Section364(e), 

finding that the DIP Lender acted in good faith.  See Interim Order at  ¶ 16(a).  The Court made 

this finding after hearing and considering the uncontradicted testimony of Ken Montgomery, the 

investment banker who assisted the Debtors in their pre-petition efforts to obtain debtor-in-



possession financing as well as the uncontradicted testimony from Aubrey Ferrao, who is the 

principal of the DIP Lender and the principal of the Debtors concerning, among other things, the 

connection between the DIP Lender and the Debtors, the negotiations concerning the DIP Loan, 

the terms of the DIP Loan and the reasons the DIP Lender was making the DIP Loan.  Counsel 

for Tomen America, the predecessor in interest to Colonnade was in the courtroom for such 

testimony and cross-examined each witness.  Colonnade cannot now challenge such finding 

retroactively.  Specifically, the Interim Order expressly provides that “the DIP Lender has acted 

in good faith in connection with this Interim Order and its reliance on this Interim Order is in 

good faith.”  Id.  The Interim Order further provides that “in the event any or all of the provisions 

of this Interim Order are hereafter modified, stayed, amended or vacated by a subsequent order 

of this or any other Court, the DIP Lender is entitled to the protections provided in section 364(e) 

of the Bankruptcy Code and no such modification, stay, amendment or vacation shall affect the 

validity and enforceability of any advances made hereunder or the liens or priority authorized or 

created hereby.”  Id.  As a result, and notwithstanding Colonnade’s assertions that the DIP 

Lender is not in good faith without asserting any factual or legitimate basis for such assertion, 

this Court cannot “pull the rug out” from under the DIP Lender by removing the liens and 

priority granted in the Interim Order, even if a proper basis for reconsideration had been shown. 

 In sum, it appears that Colonnade’s Motion is no more than an unfortunate attempt to 

obtain better rights than it acquired from Tomen.  While Colonnade may not like the Interim 

Order, it may not by way of this Motion for reconsideration achieve a more favorable outcome.  

Colonnade has not shown, and could not show, that reconsideration is necessary due to an 

intervening change in the controlling law, the availability of new evidence, or the need to correct 



a clear error of law.  Even if Colonnade had made such a showing, the Bankruptcy Code and the 

Interim Order do not permit the Court to undo the priority granted in the Interim Order. 

 Accordingly, the Motion must be denied. 

Dated: April 12, 2010.  
 
     

Respectfully Submitted, 
 
      GENOVESE JOBLOVE & BATTISTA, P.A. 
      Attorneys for Debtors-in-Possession 
      100 Southeast Second Street, Suite 4400 
      Miami, Florida 33131 
      Telephone: (305) 349-2300 
      Facsimile : (305) 349-2310 
 
      By:  /s/ Michael L. Schuster   

Mariaelena Gayo-Guitian, Esq. 
Fla. Bar No.  0813818 
mguitian@gjb-law.com 
 
Paul J. Battista, Esq. 
Florida Bar No. 884162 
pbattista@gjb-law.com 
 
Heather L. Harmon, Esq. 
Florida Bar No. 013192 
hharmon@gjb-law.com 
 
Michael L. Schuster 
Florida Bar No. 57119 
mschuster@gjb-law.com 
 

 


