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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

Fort Myers Division 
www.flmb.uscourts.gov 

 
In re:        Case No. 9:10-bk-03846-ALP  
        Chapter 11 
FIDDLER’S CREEK, LLC, et al. 1  
         
 Debtors       
 _____________________________/ 

 
DEBTORS’ EMERGENCY MOTION FOR INTERIM AND FINAL  

ORDERS DETERMINING ADEQUATE ASSURANCE OF  
PAYMENT FOR FUTURE UTILITY SERVICES 

 
Fiddler’s Creek, LLC (“Fiddler’s Creek”) and twenty-seven (27) of its subsidiaries and 

affiliates (collectively, the “Debtors”), by and through undersigned counsel, pursuant to 11 U.S.C. 

§§105(a), 363(c)(1) and 1108, hereby file this motion for the entry of an interim order (the AInterim 

Order), and for entry of a final order (the AFinal Order@), both under 11 U.S.C. '' 105(a) and 366, 

determining adequate assurance of payment for future utility services (the AMotion@).  In support of 

this Application, the Debtors rely on the Declaration of Anthony DiNardo in Support of First Day 

Pleadings (the “First Day Declaration”) which was filed concurrently herewith.  In further support of 

this Application, the Debtors respectfully represent as follows: 

                                                
1   The Debtors seeking joint administration are: (i) Fiddler’s Creek, LLC; (ii) 951 Land Holdings, LLC; (iii) 951 Land 
Holdings, Ltd.; (iv) DY Associates, LLC; (v) DY Land Associates, Ltd.; (vi) FC Beach, LLC; (vii) FC Beach, Ltd.; (viii) FC 
Golf, LLC; (ix) FC Golf, Ltd.; (x) FC Hotel, LLC; (xi) FC Hotel, Ltd.; (xii) FC Marina, LLC; (xiii) FC Resort, LLC; (xiv) FC 
Resort, Ltd.; (xv) Fiddler’s Creek Management, Inc.; (xvi) GBFC Development, LLC; (xvii) GBFC Development, Ltd.; 
(xviii) GBFC Marina, Ltd.; (xix) Gulf Bay Hospitality Company, LLC; (xx) Gulf Bay Hospitality, Ltd.; (xxi) Gulf Bay Hotel 
Company, LLC; (xxii) Gulf Bay Hotel Company, Ltd.; (xxiii) DY Land Holdings II, LLC; (xxiv) FC Commercial, LLC; (xxv) 
FC Parcel 73, LLC; (xxvi) GB Peninsula, Ltd., (xxvii) GBP Development, Ltd. and (xxviii) GBP Development, LLC . 
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BACKGROUND 

A.  The Chapter 11 Filing 

1. On February 23, 2010 (the APetition Date@), the Debtors each filed a voluntary petition 

in this Court for relief under Chapter 11 of Title 11 of the United States Code (the ABankruptcy 

Code@).  Since that time, the Debtors have operated as debtors-in-possession pursuant to Sections 

1107 and 1108 of the Bankruptcy Code. 

2. As of the date hereof, no creditors= committee has been appointed in this case.  In 

addition, no trustee or examiner has been appointed. 

3. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. '' 157(b) and 

1334.  Venue is proper pursuant to 28 U.S.C. '' 1408 and 1409.  This matter is a core proceeding 

pursuant to 28 U.S.C. ' 157(b). 

4. The statutory predicates for the relief requested herein are Sections 105(a) and 366 of 

the Bankruptcy Code. 

B. Background and Business Operations  

5. Each of the Debtors in these Chapter 11 cases owns, operates and/or is otherwise 

affiliated with the premier, fully integrated, master planned residential community known as “Fiddler’s 

Creek” in southwestern Florida.  Fiddler’s Creek is located in Collier County, Florida, approximately 

12 miles southeast of the City of Naples and six miles north of Marco Island.    The Fiddler’s Creek 

development is comprised of nearly 4,000 zoned acres of prime land in Naples, Florida, and is planned 

for and capable of accommodating up to 6,000 residences upon projected build-out, which is 

estimated to be in 2020.  Fiddler’s Creek has been approved and vested by the State of Florida as a 

Development of Regional Impact.  
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6. The property underlying Fiddler’s Creek was accumulated by the Debtors from 1993 

through 1996.  In 1998, Fiddler’s Creek developed, constructed and sold its first home.  Since then, 

Fiddler’s Creek has constructed and sold in excess of 1,650 homes in the development.  As a result, 

Fiddler’s Creek is home to over 4,300 full and part time residents.  

7. Fiddler’s Creek contains five distinctive neighborhoods known as: Fiddler’s Creek, 

Veneta, Aviamar, Marsh Cove and Meadow Run.  Within each of these neighborhoods are several 

unique villages of varying housing products offering a wide range of price points.  In total, there are 

1,782 fully constructed and existing homes, including single family homes, coach homes and carriage 

homes in different communities within Fiddler’s Creek.  In addition, there is completed infrastructure 

for an additional platted 840 units of both single family homesites and multifamily units within a 

variety of villages.   

8. In addition, there is over 33 acres of prime commercial property that is “infrastructure 

ready,” with approximately 23 acres situated along State Road 951 (Collier Blvd.) and approximately 

9 acres situated along US 41 (Tamiami Trail).  The total commercial square footage for build-out is 

approximately 300,000 square feet.  

9. In addition to the above saleable inventory of homes and developed lots, Fiddler’s 

Creek contains approximately 2,100 acres of undeveloped land fully entitled for approximately 3,329 

additional residential units and amenities.  This includes approximately 1,300 acres of the 

undeveloped land approved for future amenity development, including two golf courses, clubhouses, 

expanded tennis facilities, lakes, preserves and more.  Less than one-third of Fiddler’s Creek will be 

developed for residential use, while the remainder of the land is dedicated primarily to nature 

preserves, lakes, parks, golf courses and recreational areas.   
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10. Still further, Fiddler’s Creek contains substantial and fully completed operating 

amenities which are enjoyed by the homeowners, including: The Club & Spa at Fiddler’s Creek, 

which is a 54,000 square-foot resort style clubhouse with state-of- the-art fitness facility, lighted 

tennis courts, full menu spa services, resort style multi-pool swimming complex, casual and formal 

dining venues and a meeting and activity center.   

11. Additionally, homeowners have the opportunity to join The Golf Club at Fiddler’s 

Creek, with its first private course, named “The Creek Course,” designed by the acclaimed golf 

course architect, Arthur Hills.  The Creek Course has been nationally recognized by Golf Week 

magazine as one of the Top 100 Best Residential Golf Courses for each of years 2005 through 2009.  

Fiddler’s Creek has also been recognized by Travel & Leisure magazine as one of America’s Top 100 

Golf Communities for two consecutive years. The second course, The Preserve Course, is currently 

being designed by the award winning team of Hurdzan/Frye.   

12. Fiddler’s Creek homeowners also have the option to join The Tarpon Club, which 

offers members beach privileges, dinning, spa services (as well as other resort amenities) at Marco 

Beach Ocean Resort, located on nearby Marco Island.  In addition, the Tarpon Club has a dry boat 

storage facility that is designed to accommodate up to 150 boats ranging in size up to 35 feet, and is 

currently finalizing permit rights for 52 wet slips which will accommodate larger boats.      

13. For further information on the Debtors’ capital structure, business and operations, the 

Debtors refer to the First Day Declaration filed contemporaneously herewith. 

RELIEF REQUESTED 

14. Section 366(a) of the Bankruptcy Code prevents utility companies from discontinuing, 

altering or refusing service to a debtor during the first 20 days of a bankruptcy case.  However, 30 
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days from the Petition Date, a utility company has the option of terminating its services, pursuant to 

Section 366(c)(2) of the Bankruptcy Code, if a debtor has not furnished adequate assurance of 

payment. 

15. By this Motion, the Debtors seek entry of an Order: (i) determining that the Utility 

Providers (as defined below) have been provided with adequate assurance of payment within the 

meaning of Section 366 of the Bankruptcy Code; (ii) approving the Debtors’ proposed offer of 

adequate assurance and procedures whereby Utility Providers may request additional or different 

adequate assurance; (iii) prohibiting the Utility Providers from altering, refusing or discontinuing 

services on account of prepetition amounts outstanding or on account of any perceived inadequacy of 

the Debtors’ proposed adequate assurance; (iv) establishing procedures for the Utility Providers to 

seek to opt out of the Debtors’ proposed adequate assurance procedures; (v) determining that the 

Debtors are not required to provide any additional adequate assurance beyond what it proposed by 

this Motion, pending entry of the Final Order; and (vi) setting a final hearing (the AFinal Hearing@) on 

the Debtors’ proposed adequate assurance. 

16. Uninterrupted utility services are essential to ongoing operations and, therefore, to the 

success of these Chapter 11 cases.  Should the Utility Providers refuse or discontinue service, even 

for a brief period, the Debtors’ business operations would be severely disrupted.  The impact on the 

Debtors’ business operations, marketing efforts, revenue and profits would be extremely harmful and 

would jeopardize the Debtors’ restructuring efforts.  It is therefore critical that utility services 

continue uninterrupted. 

A.  The Utility Providers 

17. In connection with the operation of their businesses and management of their property, 
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the Debtors use gas, water, electric, telephone, fuel, sewer, telecommunications, internet, paging, 

cellular phone, and other services (collectively, the AUtility Services@) provided by numerous utility 

companies and other providers (collectively, the AUtility Providers@), including those contained in the 

list attached hereto as Exhibit AA.@  The Debtors’ entire business operation depends upon 

uninterrupted service in order to continue operations and preserve the value of their assets.   The 

Debtors pay the Utility Providers, on average, approximately $45,217.37 per month for services 

rendered. 

B.  The Proposed Adequate Assurance 

18. The Debtors fully intends to pay all post-petition obligations owed to the Utility 

Providers in a timely manner.  The Debtors expect cash available through the use of cash collateral 

will be more than sufficient to pay all post-petition utility obligations.  

19. The Debtors propose to provide a deposit equal to 2 weeks of utility service, 

calculated as a historical average over the past 6 months, to any Utility Provider who requests such 

deposit in writing (the AAdequate Assurance Deposit@), provided that such requesting Utility Provider 

does not already hold a deposit equal to or greater than 2 weeks of utility services, and provided 

further that such Utility Provider is not currently paid in advance for its services.  As a condition of 

requesting and accepting an Adequate Assurance Deposit, the requesting Utility Provider shall be 

deemed to have stipulated that the Adequate Assurance Deposit constitutes adequate assurance of 

future payment to such Utility Provider within the meaning of Section 366 of the Bankruptcy Code, 

and shall further be deemed to have waived any right to seek additional adequate assurance during the 

course of the Chapter 11 cases. 

20. The Debtors submit that the Adequate Assurance Deposit, in conjunction with the 
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Debtors’ ability to pay for future utility services in the ordinary course of business (collectively, the 

AProposed Adequate Assurance@), constitutes sufficient adequate assurance to the Utility Providers.  

If any Utility Provider believes additional assurance is required, they may request such assurance 

pursuant to the following procedures. 

C.  The Proposed Adequate Assurance Procedures 

21. In light of the severe consequences to the Debtors of any interruption in services by 

the Utility Providers, but recognizing the right of the Utility Providers to evaluate the Proposed 

Adequate Assurance on a case-by-case basis, the Debtors propose that the Interim Order approve and 

adopt the following procedures (the AAdequate Assurance Procedures@): 

(a)  Absent compliance with the Adequate Assurance Procedures, the Utility 
Providers are forbidden to discontinue, alter or refuse service on account of 
any unpaid prepetition charges, or require additional adequate assurance of 
payment other than the Proposed Adequate Assurance pending entry of the 
Final Order. 

 
(b)  Any Utility Provider desiring an Adequate Assurance Deposit must serve a 

request (an AAdequate Assurance Request@) so that it is received by the 
Debtors at the following addresses: (i) Fiddler’s Creek, LLC, 8156 Fiddler’s 
Creek Parkway, Naples, FL 34114 Attn: Anthony DiNardo; and (ii) Genovese 
Joblove & Battista, P.A., 100 SE 2nd Street, 44th Floor, Miami, Florida 
33131, Attn: Heather L. Harmon. 

 
(c)  Any Adequate Assurance Request must: (i) be made in writing; (ii) set forth 

the location for which utility services are provided; (iii) include a summary of 
the Debtors’ payment history relevant to the affected account(s), including 
any security deposit; and (iv) set forth why the Utility Provider believed the 
Proposed Adequate Assurance is not sufficient adequate assurance of future 
payment. 

 
(d)  Upon the Debtors’ receipt of any Adequate Assurance Request at the 

addresses set forth above, the Debtors shall have the greater of: (i) 14 days 
from the receipt of such Adequate Assurance Request; or (ii) 30 days from the 
Petition Date (collectively, the AResolution Period@) to negotiate with such 
Utility Provider to resolve such Utility Provider=s request for additional 
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assurance of payment. 
 

(e)  The Debtors may, in their discretion, resolve any Adequate Assurance 
Request by mutual agreement with the Utility Provider and without further 
order of the Court, and may, in connection with any such agreement, in their 
discretion, provide a Utility Provider with additional adequate assurance of 
future payment, including but not limited to cash deposits, prepayments and/or 
other forms of security, without further order of this Court if the Debtors 
believe such additional assurance is reasonable. 

 
(f)  If the Debtors determine that the Adequate Assurance Request is not 

reasonable and are not able to reach an alternative resolution with the Utility 
Provider during the Resolution Period, the Debtors, during or immediately 
after the Resolution Period, will request a hearing before this Court to 
determine the adequacy of assurances of payment with respect to a particular 
Utility Provider (the ADetermination Hearing@) pursuant to Section 366(c)(3) 
of the Bankruptcy Code. 

 
(g)  Pending resolution of any such Determination Hearing, such particular Utility 

Provider shall be restrained from discontinuing, altering or refusing service to 
the Debtors on account of unpaid charges for prepetition service or on 
account of any objections to the Proposed Adequate Assurance. 

 
D.  Process for Opting Out of Adequate Assurance Procedures 

22. Historically, Chapter 11 debtors were able, under Section 366 of the Bankruptcy 

Code, to put the onus on utility providers to argue that whatever form of adequate assurance 

proposed by the debtor was insufficient.  The recent modifications to Section 366 of the Bankruptcy 

Code arguably shift the burden onto the debtor to provide adequate assurance the utility provider 

finds satisfactory, and to seek court review if the utility provider does not accept the proposed 

adequate assurance.  Under this reading of the revised Section 366, a Utility Provider could, on the 

29th day following the Petition Date, announce that the proposed adequate assurance is not 

acceptable, demand an extraordinary deposit or prepayment from the Debtors and threaten to 

terminate utility service the next day unless the demand was complied with.  While the Debtors do not 
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concede that this reading is a correct reading of the revised Section 366, the Debtors nonetheless 

believes it is prudent to require Utility Providers to raise any objections to the Adequate Assurance 

Procedures so that such objections may be heard by the Court prior to the running of the 30 day 

period following the Petition Date. 

23. To avoid such a potential Ahostage@ situation, the Debtors propose the following 

procedures: 

(a)   Any Utility Provider who objects to the Adequate Assurance Procedures 
outlined above must file an objection to such procedures (a AProcedure 
Objection@) so that it is actually received within 20 days of entry of the Interim 
Order by the Debtors at the following addresses: (i) Fiddler’s Creek, LLC, 
8156 Fiddler’s Creek Parkway, Naples, FL 34114 Attn: Anthony DiNardo; 
and (ii) Genovese Joblove & Battista, P.A., 100 SE 2nd Street, 44th Floor, 
Miami, Florida 33131, Attn: Heather L. Harmon. 

 
(b)  Any Procedure Objection must: (i) be made in writing; (ii) set forth the 

location for which utility services are provided; (iii) include a summary of the 
Debtors’ payment history relevant to the affected account(s), including any 
security deposits; (iv) set forth why the Utility Provider believes the Proposed 
Adequate Assurance is not sufficient adequate assurance of future payment; 
and (v) set forth why the Utility Provider believes it should be exempted from 
the Adequate Assurance Procedures. 

 
(c)  The Debtors may, in their discretion, resolve any Procedure Objection by 

mutual agreement with the Utility Provider and without further order of the 
Court, and may, in connection with any such agreement, in their discretion, 
provide a Utility Provider with additional adequate assurance of future 
payment, including but not limited to cash deposits, prepayments and/or other 
forms of security, without further order of this Court if the Debtors believe 
such additional assurance is reasonable 

 
(d)  If the Debtors determine that the Procedure Objection is not reasonable and 

are not able to reach a prompt alternative resolution with the Utility Provider, 
the Procedure Objection will be heard at the Final Hearing. 

 
(e)  All Utility Providers who do not timely file a Procedure Objection are deemed 

to consent to the Adequate Assurance Procedures and shall be bound by the 
Adequate Assurance Procedures.  The sole recourse of all Utility Providers 
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who do not timely file a Procedure Objection shall be to submit an Adequate 
Assurance Request pursuant to the Adequate Assurance Procedures, and shall 
be enjoined from ceasing performance pending any Determination Hearing 
that may be conducted pursuant to the Adequate Assurance Procedures. 

 
E.  Final Hearing Date 

24. In order to resolve any Procedure Objections within 30 days following the Petition 

Date, the Debtors request that the Court schedule the Final Hearing approximately 25 days after the 

Petition Date. 

F.  Subsequent Modifications of Utility Service List 

25. The Debtors have made an extensive and good faith efforts to identify their respective 

Utility Providers and include them on the Utility Service List.  Nonetheless, it is possible that certain 

Utility Providers have not yet been identified by the Debtors or included on the Utility Service List.  

To the extent that the Debtors identify additional Utility Providers, the Debtors will file amendments 

to the Utility Service List, and shall service copies of the Interim Order and Final Order (when and if 

entered) on such newly-identified Utility Providers.  The Debtors request that the Interim Order and 

Final Order be binding on all Utility Providers, regardless of when such Utility Provider was added to 

the Utility Service List. 

LEGAL ARGUMENT AND CITATION TO AUTHORITY 

26. The Debtors submit that the Court should use its powers under Section 105 of the 

Bankruptcy Code in the Chapter 11 case because the issuance of the Interim Order is necessary to 

preserve the Debtors’ orderly operation and restructuring of their business. 

27. In particular, this Court has the authority to grant the relief requested herein pursuant 

to Section 105(a) of the Bankruptcy Code.  Section 105(a) of the Bankruptcy Code provides that the 
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Court Amay issue any order, process or judgment that is necessary or appropriate to carry out the 

provisions of this title.@  The purpose of Section 105(a) of the Bankruptcy Code is Aassure the 

bankruptcy courts [sic] power to take whatever action is appropriate or necessary in aid of the 

exercise of their jurisdiction.@  2 Collier on Bankruptcy & 105.01, at 105-5 to 10506 (15th rev. ed 

2001). 

28. Determinations of Aadequate assurance@ within the meaning of Section 366 of the 

Bankruptcy Code are fully within this Court=s discretion.  See In re Marion Steel Co., 25 B.R. 188, 

198 (Bankr. D. Ohio 1983).  In this regard, bankruptcy courts are not bound by state or local 

regulations governing what constitutes adequate assurance of payment for postpetition utility 

services.  Id. at 199; In re Begley, 41 B.R. 402, 405-06 (Bankr. E.D. Pa. 1984), aff=d, 760 F.2d 36 

(3d Cir. 1987). 

29. Whether utilities are subject to an unreasonable risk of nonpayment for postpetition 

services must be determined from the facts of each case.  See In re Keydata Corp., 12 B.R. 156 

(Bankr. D. Mass. 1981). ASection 366(b) requires the Bankruptcy Code to determine whether the 

circumstances are sufficient to provide a utility with >adequate assurance= of payment.  The statute 

does not require, however, an >absolute guarantee of payment.=@ In re Caldor, Inc., 199 B.R. 1, 3 

(Bankr. S.D.N.Y. 1996) (citations omitted); See also, In re Adelphia Bus. Solutions, Inc., 280 B.R. 

63, 80 (Bankr. S.D.N.Y. 2002). 

30. The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, effective 

October 17, 2005 (the ABAPCPA@), included several modifications to Section 366 of the Bankruptcy 

Code.  Notably, the revised Section 366 defines Aassurance of payment@ to mean several enumerated 

forms of security, and specifically excludes the availability of an administrative expense claim from the 
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definition of assurance of payment.  Furthermore, Section 366(c)(3)(B) provides that a court may not 

consider certain facts in determining the amount of assurance that is adequate. 

31. While revised Section 366 does clarify what constitutes adequate assurance of 

payment and what factors the court should consider when deciding whether such assurance is 

adequate, Congress still instructs the courts to determine what amount, if any, is necessary to provide 

adequate assurance of payment.  Under Section 366(c), there is nothing to prevent a court from 

deciding that, on the facts of the case before it, the amount required of the Debtors to adequately 

assure payment to utility providers is zero or nominal. 

32. Under Section 366 prior to the BAPCPA, courts had the discretion to determine that 

the amount of adequate assurance payments or collateral required in a particular case was zero.  See 

Virginia Elec. & Power Co. v. Caldor, Inc., 117 F.3d 646, 650 (2d Cir. 1997) (AEven assuming that 

>other security= should be interpreted narrowly, we agree with the appellees that a bankruptcy court=s 

authority to >modify= the level of the >deposit or other security,= provided for under ' 366(b), includes 

the power to require no >deposit or other security= where none is necessary to provide a utility 

supplier with >adequate assurance of payment.=@).  Since the revised Section 366(c)(3) still allows the 

courts to order the modification of the amount of an assurance of payment, the courts remain free to 

require no deposit or security where none is necessary to ensure adequate assurance of payment in 

any particular case. 

33. In revising Section 366 of the Bankruptcy Code, Congress had the opportunity to 

establish a minimum adequate assurance amount that would be required in each case.  Congress did 

not set a minimum adequate assurance amount, but rather vested discretion in the courts to determine 

the appropriate level of adequate assurance required in each case.  Therefore, it is clear that the 
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revised Section 366 does not give utility companies a blank check or the right to extract from Debtors 

whatever amount of adequate assurance they might desire. 

34. The Debtors submit that on the facts of this case, the Proposed Adequate Assurance is 

sufficient.  In cases filed after the BAPCPA became effective, Bankruptcy Courts have adopted the 

method of providing adequate assurance proposed herein.  See In re Musicland Holding Corp., et al., 

Case No. 06-10064 (SMB) (Bankr. S.D.N.Y. Feb. 2, 2006) (approving proposed deposit of 50% of 

Debtor’s monthly utilities expense); In re Calpine Corp., Case No. 05-60200 (BL) (Bankr. S.D.N.Y. 

December 20, 2005) (same); In re Refco, Inc., Case No. 05-60006 (RDD) (Bankr. S.D.N.Y. Dec. 9, 

2005) (same).  The Debtors’ unencumbered cash on hand make a two-week deposit more than 

sufficient in these Chapter 11 cases.  See, e.g., In re Gemini Cargo Logistics, Inc., Case No. 06-

10870 (AJC) (Bankr. S.D. Fla. March 17, 2006); In re Rotec Indus., Inc., Case No. 06-10545(KG) 

(Bankr. D. Del. June 27, 2006) (two-week average deposit constitutes adequate assurance of 

payment); In re J.L. French Automotive Castings, Inc., Case No. 06-10119 (MFW) (Bankr. D. Del. 

Mar. 8, 2006) (same); In re Pliant Corp., Case No. 06-10001 (MFW) (Bankr. D. Del. Feb. 8, 2006) 

(same). 

35. Based on the foregoing facts, the Debtors submit that granting the relief requested is 

both necessary and appropriate.  The Debtors submit that, based on the facts of this case, no deposits 

should be required in addition to the Proposed Adequate Assurance.  Such relief will help the Debtors 

to successfully restructure and thus fulfill the purposes of Section 105 of the Bankruptcy Code and 

will not prejudice the rights of the Utility Providers under Section 366 of the Bankruptcy Code. 

36. No prior motion for the relief requested herein has been made to this or any other 

court. 
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WHEREFORE, the Debtors respectfully request the Court to enter an order pursuant to 11 

U.S.C. '' 105(a) and 366: (i) determining that their Utility Providers have been provided with 

adequate assurance of payment within the meaning of Section 366 of the Bankruptcy Code, pending 

the entry of the Final Order; (ii) approving the Debtors’ Proposed Adequate Assurance and the 

Adequate Assurance Procedures whereby Utility Providers may request additional or different 

adequate assurance; (iii) prohibiting the Utility Providers from altering, refusing or discontinuing 

services on account of prepetition amounts outstanding, pending entry of the Final Order; (iv) 

establishing procedures for the Utility Providers to seek to opt out of the Debtors’ proposed adequate 

assurance procedures; (v) determining that the Debtors are not required to provide any additional 

adequate assurance, beyond what is proposed by this Motion, pending entry of the Final Order; (vi)  

providing the Utility Providers with notice of the hearing on the Proposed Adequate Assurance before 

entering the Final Order; and granting such other and further relief and this Court deems necessary. 

Dated: February 24, 2010.  
 

[Signature on next page]
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          Respectfully Submitted, 
 

     
      GENOVESE JOBLOVE & BATTISTA, P.A. 
      Proposed Attorneys for Debtors-in-Possession 
      100 Southeast Second Street, Suite 4400 
      Miami, Florida 33131 
      Telephone: (305) 349-2300 
      Facsimile : (305) 349-2310 
 
      By:  /s/ Paul J. Battista   
       Paul J. Battista, Esq. 

Florida Bar No. 884162 
pbattista@gjb-law.com 
 
Mariaelena Gayo-Guitian, Esq. 
Fla. Bar No.  0813818 
mguitian@gjb-law.com 
 
Heather L. Harmon, Esq. 
Florida Bar No. 013192 
hharmon@gjb-law.com 
 
Michael L. Schuster 
Florida Bar No. 57119 
mschuster@gjb-law.com 
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