
GUNSTER, YOAKLEY  & STEWART, P.A. 
PROFESSIONAL ASSOCIATION 
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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

Ft. Myers Division 
www.flmb.uscourts.gov 

 
 In re:       Chapter 11 
       Hrg Date 6/4/10 at 9:00 a.m.   
 
FIDDLER’S CREEK, LLC  Case No. 9:10-bk-03846-ALP 
951 LAND HOLDINGS, LLC Case No. 9:10-bk-03852-ALP 
DY ASSOCIATES, LLC Case No. 9:10-bk-03856-ALP 
GBFC DEVELOPMENT, LLC Case No. 9:10-bk-03864-ALP 
FC MARINA, LLC  Case No. 9:10-bk-03872-ALP 
FC BEACH, LLC Case No. 9:10-bk-03873-ALP 
FC GOLF, LLC Case No. 9:10-bk-03875-ALP 
DY LAND HOLDINGS II, LLC Case No. 9:10-bk-03878-ALP 
FC PARCEL 73, LLC Case No. 9:10-bk-03881-ALP 
FC COMMERCIAL, LLC Case No. 9:10-bk-03886-ALP 
FC HOTEL, LLC Case No. 9:10-bk-03888-ALP 
FC RESORT, LLC Case No. 9:10-bk-03896-ALP 
GULF BAY HOSPITALITY COMPANY, LLC Case No. 9:10-bk-03898-ALP 
GULF BAY HOTEL COMPANY, LLC Case No. 9:10-bk-03905-ALP 
GBP DEVELOPMENT, LLC Case No. 9:10-bk-03908-ALP 
GB PENINSULA, LTD Case No. 9:10-bk-03909-ALP 
951 LAND HOLDINGS, LTD. Case No. 9:10-bk-03911-ALP 
DY LAND ASSOCIATES, LTD. Case No. 9:10-bk-03918-ALP 
GBFC DEVELOPMENT, LTD. Case No. 9:10-bk-03920-ALP 
GBFC MARINA, LTD. Case No. 9:10-bk-03928-ALP 
FC BEACH, LTD. Case No. 9:10-bk-03934-ALP 
FC GOLF, LTD. Case No. 9:10-bk-03937-ALP 
FC HOTEL, LTD. Case No. 9:10-bk-03938-ALP 
FC RESORT, LTD. Case No. 9:10-bk-03947-ALP 
GULF BAY HOSPITALITY, LTD. Case No. 9:10-bk-03949-ALP 
GULF BAY HOTEL COMPANY, LTD. Case No. 9:10-bk-03950-ALP 
GBP DEVELOPMENT, LTD. Case No. 9:10-bk-03952-ALP 
FIDDLER’S CREEK MANAGEMENT, INC. Case No. 9:10-bk-03954-ALP 
  
 
Debtors. 

(Jointly Administered under 
Case No. 9:10-bk-03846-ALP)

________________________________/ 
 

CREDITOR, REGIONS BANK’S SECOND SUPPLEMENTAL RESPONSE IN 
OPPOSITION TO DEBTORS’ EMERGENCY MOTION FOR ENTRY OF 
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INTERIM AND FINAL ORDERS PURSUANT TO SECTIONS 361, 363, 364(C) 
AND (D) OF THE BANKRUPTCY CODE AND RULE 4001 OF THE FEDERAL 
RULES OF BANKRUPTCY PROCEDURE AUTHORIZING (A) DEBTORS IN 

POSSESSION TO OBTAIN SENIOR SECURED POSTPETITION FINANCING, 
(B) GRANTING CERTAIN PRIMING LIENS, (C) APPROVING AGREEMENTS 

RELATING TO THE FOREGOING, (D) MODIFYING THE AUTOMATIC 
STAY, (E) GRANTING SUPERPRIORITY ADMINISTRATIVE CLAIM 

STATUS, (F) AUTHORIZING USE OF CASH COLLATERAL AND GRANTING 
ADEQUATE PROTECTION THEREFOR, (G) SCHEDULING A FINAL 

HEARING, AND (H) PRESCRIBING FORM AND MANNER OF NOTICE WITH 
RESPECT THERETO [D.E. 10] 

 
 Secured creditor, Regions Bank, hereby supplementally responds1  in opposition 

to Debtors’ Motion for Entry of a Third Interim Order to obtain Senior Secured 

Postpetition Financing [D.E. 10] (“Motion”), set for June 4, 2010 at 9:00.  In support, 

Regions Bank and states: 

Introduction 

1. Regions Bank, a secured creditor of Debtors, GBFC Development, Ltd., 

and 951 Land Holdings, Ltd.,2 opposes the postpetition financing sought by Debtors 

because Debtors’ proposed financing agreement disproportionately harms Regions Bank.   

Regions Bank has liens the most marketable assets of the Debtors, as is demonstrated by 

the fact that the only sales in the three and one-half months of these consolidated cases 

have been of properties collateralizing Regions Bank’s loans.  Thus, liquidation of 

Regions Bank’s collateral has been the only source of both operating funds and DIP loan 

repayments. Regions Bank is essentially funding all of Debtors’ operations (except 

perhaps the golf course) despite the fact that it only possesses liens on finite collateral 

                                                           
1 We also refer to Regions Bank’s prior response in opposition [D.E. 45] and supplemental response 
[D.E. 124] and continue to rely on the arguments set forth therein. 
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and derives little  or no demonstrable benefit from Debtors’ other collateral.  Debtors 

argue that Regions Bank benefits from the Fiddler’s Creek communities as a whole, yet 

have produced no evidence that such is the case in the present environment, especially 

where Debtors have announced their intention to no longer build and sell homes.  Yet the 

benefits of Regions Bank’s secured collateral is inequitably being used universally to 

support the DIP financing for the whole of the Debtors’ operations.   

Background 

2. Regions Bank, through its predecessor, AmSouth Bank, first entered into a 

loan relationship with Debtor GBFC Development, Ltd. in 2001.  Regions continued to 

lend money to GBFC, guaranteed by Debtors Fiddler’s Creek LLC and 951 Land 

Holdings, Ltd., culminating with renewals and advances that then totaled $50 million.  

The indebtedness matured in 2009.  Regions Bank’s secured collateral is comprised of 

both lots and completed homes. The current principal balance is $42,311,583.81, and 

interest, default interest, costs and attorneys fees are due from April, 2009. 

3. This Court entered a first Interim Order authorizing senior secured 

postpetition financing on March 10, 2010 [D.E. 73] and a second Interim Order 

authorizing senior secured postpetition financing on April 30, 2010 [D.E. 184]. 

4. Debtors now seek a third interim order for postpetition financing.  [D.E. 

217]. 

 

MEMORANDUM 

                                                                                                                                                                             
2 The debt is guaranteed by Debtor, Fiddler’s Creek, LLC. 
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A.  Debtors bear the burden of showing Regions Bank’s prepetition interest will be 
adequately protected notwithstanding the postpetition financing—a burden Debtors 

cannot meet. 
 

5. Debtors must establish that Regions Bank’s prepetition interest will have 

adequate protection.  11 U.S.C. 364(d)(2); Resolution Trust Corp. v. Swedeland 

Development Group, Inc. (In re Swedeland Development Group), 16 F.3d 552, 564 (3rd 

Cir. 1994).  “Adequate protection is designed to preserve the secured creditor’s position 

as it existed at the time of the bankruptcy filing.  Where the debtor proposes a priming 

lien, the proposal should provide the prepetition secured creditor with the same level of 

protection it would have had if there had not been postpetition superpriority financing.”  

In re Windsor Hotel, L.L.C., 295 B.R. 307, 314 (Bankr. C.D. Ill. 2003)(internal citations 

omitted).  Yet Debtors cannot provide Regions Bank with the same level of protection it 

would have had without the proposed postpetition financing. 

6. Despite Debtors’ arguments to the contrary, the equity cushion in Regions 

Bank’s collateral is questionable.  As will be demonstrated at the hearing of this matter, 

when the collateral properly accounted and valued, Regions Bank has no significant 

equity cushion that can provide adequate protection. 

7. Moreover, Debtors have no reasonable likelihood of a successful 

reorganization.  See In re Timber Products, Inc., 125 B.R. 433, 433-34 (Bankr. W.D. Pa. 

1990) (one of the factors in determining whether a prepetition secured creditor will be 

adequately protected in light of a Motion for postpetition financing is whether the debtor 

has a realistic prospect for successful reorganization or rehabilitation under Chapter 11).   

As will be demonstrated at the hearing of this matter, the Debtor-in-Possession Credit 
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and Security Agreement requires a minimum of net cumulative proceeds which are, in all 

likelihood, unattainable.  Such proceeds are unrealistic and unsupported in Debtors’ 

history and the surrounding Naples area.  Moreover, Debtors’ 18 Month Budget further 

reflects highly speculative and unrealistic assumptions, which include substantial home 

and lot sales, which too are unrealistic and unsupported in Debtors’ history and the 

surrounding Naples area. 

8. Last, as will be demonstrated more fully below, Regions Bank’s 

prepetition interests are disproportionately affected by the postpetition financing.  

Debtors’ failure to proportionately limit the postpetition financing applied to Regions 

Bank’s secured collateral and failure to ensure that Regions Bank derives direct benefits 

from the postpetition financing sought to be imposed is fatal to Debtors’ ability to 

demonstrate adequate protection as the Bankruptcy Code requires. 

B.  Debtors Motion impermissibly amounts to a “sub rosa” or “de facto” substantive 
consolidation that disproportionately harms Regions Bank. 

 
9. Since the petition date, Debtors have sold four homes and now seek court 

approval of a fifth sale [D.E. 213].  Each of those homes is collateral for Regions Bank 

loans.  Proceeds of sale of Regions Bank’s collateral, as a result, is funding the collective 

whole of the Debtors’ bankruptcies and operations (with the sole exception of the Golf 

Course)3.   

10. The pending application seeks a third interim financing for the 28 jointly 

administered Debtors.  Debtors have eight separate prepetition secured creditors and that 

                                                           
3 Regions Bank acknowledges that the Golf Club appears to be cash flow positive, but Debtors reached an 
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the mortgage liens asserted by those prepetition secured creditors “do not overlap, as 

each Prepetition Secured Lender financed a separate parcel of land and improvements . . . 

contained within the overall Fiddler’s Creek development.”  [D.E. 10, ¶ 16].   

11. Yet Debtors’ Motion seeks postpetition financing for the entire 

development.  DIP financing as the Debtors propose disproportionately affects Regions 

Bank because the postpetition financing placed on the prepetition lenders is being repaid 

almost exclusively, if not exclusively, by the sale proceeds of only Regions Bank’s 

secured collateral.  Thus, Regions Bank’s collateral is being dissipated, reducing its 

chances of ever obtaining full recovery while not affecting any other creditor’s collateral. 

12. This impermissibly amounts to a “sub rosa” or “de facto” substantive 

consolidation because no substantive consolidation motion has been filed or heard in this 

matter.  See In re Dynaco West Corp., 158 B.R. 552, 553-554 (Bankr. D. N.H. 1993) 

(recognizing debtors’ ex parte emergency motion for interim postpetition financing 

contained provisions in the proposed credit agreement “arguably may accomplish a de 

facto substantive consolidation” of the estates); In re Murray Industries, Inc., 199 B.R. 

820, 826 (Bankr. M.d. Fla.), (Paskay, J.) (prior to substantive consolidation motion, court 

expressed its misgivings about a sale that appeared to be a de facto substantive 

consolidation because there was no allocation of the purchase price between several 

entities involved in the sale). 

13. Moreover, even on noticed substantive consolidation motions, the 

Eleventh Circuit has acknowledged the inherent inequities that can befall.  Substantive 

                                                                                                                                                                             
agreement with the prepetition secured lender on that individual collateral to be self-funded. 
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consolidation involves the pooling of assets and liabilities of two or more related entities, 

from which liabilities are satisfied from the common pool of assets.  Eastgroup 

Properties v. Southern Motel Assoc., Ltd., 935 F.2d 245, 248 (11th Cir. 1991).  The 

Eleventh Circuit has explained that “[b]ecause the entities to be consolidated are likely to 

have different debt-to-asset ratios, consolidation ‘almost invariably redistributes wealth 

among the creditors of the various entities.’”  Id. (citing In re Auto-train Corp., 810 F.2d 

270, 276 (D.C. cir. 1987)).   

14. Debtors’ Motion for postpetition financing, coupled with the fact that only 

Regions Bank’s collateral is being sold, fits precisely into the substantive consolidation 

definition.  Debtors have obtained, and continue to seek, postpetition financing to support 

its entire operation—28 entities with eight separate prepetition secured lenders.  Yet only 

one prepetition secured lender’s collateral—Regions Bank’s collateral—is being used to 

repay this postpetition financing.  Regions Bank’s collateral “wealth” is being 

redistributed to the creditors of the various entities. 

15. This circumstance is precisely why the Eleventh Circuit has warned that 

substantive consolidation “should be ‘used sparingly.’”  Eastgroup Properties, 935 F.2d 

at 248 (citing In re Continental Vending Machine Corp., 517 F. 2d 997, 1001 (2d Cir. 

1975)).  This is also why the Eleventh Circuit requires courts faced with substantive 

consolidation to “‘conduct a searching inquiry to ensure that consolidation yields benefits 

offsetting the harm it inflicts on objecting parties.’”  Id. at 249 (citing In re Auto-train, 

810 F.2d at 276).  Last, this is why the Eleventh Circuit has advised that after an 

objecting party demonstrates that it will be prejudiced by the substantive consolidation—
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like Regions Bank has demonstrated here—the court may then order the substantive 

consolidation “only if it determines that the demonstrated benefits of consolidation 

‘heavily’ outweigh the harm.”  Id. (citing In re Auto-train, 810 F.2d at 276) (emphasis 

added). 

16. No such searching inquiry has occurred in this case.  Nor can Debtors 

demonstrate benefits from the consolidation that offset the harm that has and continues to 

be caused to Regions Bank—let alone that the benefits heavily outweigh the harm.  As 

presented above and in Regions Banks’ original objection [D.E. 45] and supplemental 

objection [D.E. 124], Debtors’ ability to perform under the postpetition financing 

agreement is highly speculative and unrealistic.  Debtors’ projected home and land site 

sales over the next 18 months are wholly unsupported in Debtors’ history or in the 

surrounding Naples’ real estate market.  Thus, Regions Bank is disproportionately paying 

for all of Debtors’ operations and supporting other creditor’s secured collateral when 

Debtors have no realistic possibility for a successful reorganization.     

CONCLUSION 

17. To allow the DIP financing Debtors’ propose under these circumstances 

operates as a sub rosa or de facto substantive consolidation.  Debtors’ Motion seeks to 

prime the prepetition lenders in equal amounts at the expense of solely Regions Bank’s 

collateral sales for repayment.  The redistribution of Regions Bank’s wealth in collateral 

to benefit all of the Debtors’ operations is highly inequitable, prejudicial, and runs afoul 

of the law in this Circuit. 
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 WHEREFORE, for the reasons set forth in this second supplemental response and 

those reasons set forth in Regions Banks’ prior responses and objections [D.E. 45, 124], 

Regions Bank respectfully requests that this Honorable Court deny Debtors’ Motion for 

entry of an order authorizing senior secured postpetition financing and the other relief 

requested, and provide such other and further relief as this Honorable Court deems just. 
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Dated this 28 day of May, 2010, Respectfully submitted, 

 
By: /s/ Raymond V. Miller________________ 

  Raymond V. Miller 
Florida Bar No. 328901 
Laura Fortney Gross 
Florida Bar No. 0020531 
Gunster, Yoakley & Stewart, P.A. 
One Biscayne Tower 
2 South Biscayne Blvd., Suite 3400 
Miami, FL  33131-1897 
Telephone: (305) 376-6000 
Facsimile: (305) 376-6010 
 
and 
 
Diane L. Jensen, Esq. 
Florida Bar No.: 153607 
Pavese Law Firm 
1833 Hendry Street 
Fort Myers, FL  33901 
Tel:  (239) 334-2195 
 Fax: (239) 332-2243 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on May 28, 2010, a true and correct copy of the 

foregoing was served via CM/EFC electronic transmission upon those parties who are 

registered with the Court to receive electronic notifications in this matter. 

      By: /s/ Raymond V. Miller                     
WPB 1078906.3  


