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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
www.flmb.uscourts.gov 

 
In re:        Chapter 11 
 
FIDDLER’S CREEK, LLC, et al.    Case No. 9:10-bk-03846-ALP 
 
       (Jointly Administered under 
  Debtors.    Case No. 9:10-bk-03846-ALP) 
________________________________/ 
 

RAYMOND DAVID AND GLENN VICIAN’S RESPONSE TO 
DEBTOR’S MOTION FOR ENFORCEMENT OF AUTOMATIC STAY, 

FOR SANCTIONS AND FOR CONTEMPT 
 

Raymond David (“David”) and Glenn S. Vician (“Vician”), along with Matthew 

Suffoletto (“Suffoletto”), Steven Taub (“Taub”), Stephen Shulman (“Shulman”), Robert 

Stochel (“Stochel”), and Eric Vasquez (“Vasquez”) (together, the “Respondents”), by 

counsel, hereby file their response to the Debtors’ Motion for an Order (I) Enforcing the 

Automatic Stay (II) Awarding Sanctions for Intentional and Willful Violation of the 

Automatic Stay and (III) Holding Plaintiffs Matthew Suffoletto, Raymond David, Steven 

Taub and Stephen Shulman and Attorneys Robert Stochel, Glenn Vician and Eric 

Vasquez in Contempt of Court (Doc. No. 203) (the “Motion”) and the Supplement to 

Debtors’ Motion for an Order (I) Enforcing the Automatic Stay (II) Awarding Sanctions 

for Intentional and Willful Violation of the Automatic Stay and (III) Holding Plaintiffs 

Matthew Suffoletto, Raymond David, Steven Taub and Stephen Shulman and Attorneys 

Robert Stochel, Glenn Vician and Eric Vasquez in Contempt of Court (Doc. No. 222) (the 

“Supplement”) filed by the Debtor, Fiddler’s Creek, LLC and twenty-seven (27) of its 

subsidiaries and affiliates (collectively, the “Debtors”) and state as follows: 
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BACKGROUND 

1. On February 23, 2010, (the “Petition Date”), each of the Debtors filed a 

voluntary petition under Chapter 11 of the Bankruptcy Code (the “Bankruptcy Cases”).  

The Bankruptcy Cases are jointly administered under case No. 9:10-bk-03846-ALP, the 

designated lead case. 

2. Through the Motion and the Supplement, the Debtors seek the entry of an 

order (I) enforcing the automatic stay (II) awarding sanctions for intentional and willful 

violation of the automatic stay, and (III) holding certain individuals, including the 

Respondents, in contempt of Court. 

3. David, Suffoletto, Taub, and Shulman are plaintiffs in a civil action styled 

Matthew Suffoletto, Raymond David, Steven Taub, and Stephen Shulman, Individually 

and on Behalf of all Persons Similarly Situated, vs. Aubrey J. Ferrao, Case No. 2:10-cv-

241-FTM-36-DNF, pending in the United States District Court, Middle District of 

Florida, Ft. Myers Division (the “Civil Action”).  David, together with the other 

plaintiffs, is represented by Vician, Stochel, and Vasquez in connection with the Civil 

Action.1 

4. The Civil Action is premised on Aubrey J. Ferrao’s (“Ferrao”) actions in 

diverting and misappropriating certain escrow monies deposited by golf members in the 

Debtors’ development.  The Plaintiffs in the Civil Action have filed a Motion for 

Certification of a Class of Plaintiffs who asserts similar claims against Ferrao. 

                                                 
1 Vician is also one of the largest unsecured creditors of the Debtors who, while listed in the schedules, was 
remarkably not included in any of the lists of the 20 largest creditors filed by the Debtors. 
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5. The Civil Action asserts three claims against Ferrao: (a) for dissipation of 

escrow monies, (b) for conversion, and (c) to hold Ferrao liable for the Debtors’ debts as 

an alter ego or to “pierce the corporate veil.” 

6. Ferrao, the sole defendant in the Civil Action, is not a debtor in these 

Bankruptcy Cases.  Based on the Schedules, statements, and other papers filed in these 

Bankruptcy Cases, Ferrao is not a co-debtor or guarantor of any debts scheduled by the 

Debtors. 

7. Other than the Motion and Supplement, the Debtors have not filed any 

adversary proceeding or sought any form of injunctive relief that would enjoin or extend 

the automatic stay to the Civil Action against Ferrao. 

SUMMARY OF ARGUMENT 

8. The Debtors spend nineteen (19) pages and seventy (70) paragraphs in the 

Motion (and an additional six (6) pages in the Supplement) advancing the convoluted 

argument that the automatic stay under Section 362 of the Bankruptcy Code should 

somehow apply in these Chapter 11 cases to an action filed in the District Court for this 

District and Division against a non-debtor third party, the principal behind the Debtors.  

In a style atypical for Debtors’ counsel, the Motion and Supplement are unusually 

vitriolic and appear primarily designed to prejudice the Court against the Respondents’ 

lead counsel, Vician, rather than going to the merits (or lack thereof) of the Motion.2  

Rather than responding to the Debtors’ assertions in kind, the Respondents will focus on 

                                                 
2 The Motion goes into much detail about prior litigation regarding Vician’s refusal to close on a condo 
unit, perhaps to capitalize on the negative perception of condo purchasers in today’s market.  Vician would 
note that he sought rescission of the earlier contract based on construction issues and that that matter was 
settled with payments going from some of the Debtors to Vician. 
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the legal reasons the Debtors are not entitled to the relief requested in their Motion and 

Supplement for the simple reasons that: (i) the automatic stay imposed under Section 

362(a) does not prohibit or stay actions against non-debtor third parties; (ii) there is no 

co-debtor or third party stay in a Chapter 11 case; (iii) the Civil Action asserts no claims 

against the Debtors and seeks no relief against the Debtors or their property; and (iv) the 

Debtors have failed to satisfy (or even attempt to comply with) the basic minimal 

procedural and substantive requirements for the issuance of a “105 injunction” or the 

extraordinary extension of the automatic stay to an action against a non-debtor which, 

under the appropriate “unusual circumstances,” is sometimes awarded through an 

adversary proceeding under Section 105 of the Bankruptcy Code.3  From those simple 

truths, the Court must conclude that there is no automatic stay applicable to the Civil 

Action that could be enforced, no violation of a non-existent stay has occurred, no 

sanctions could be awarded, and no actions of the Respondents warrant holding them in 

contempt of Court.  

II. ARGUMENT 

A. There Is No “Automatic” Bankruptcy Stay in a Chapter 11 as to Class 
Claims Brought Against Ferrao  

9. Contrary to the representations of the Motion, the automatic stay does not 

apply to claims against debtors in Chapter 11 cases.4  Unlike Section 1301 of the 

Bankruptcy Code, Congress has never expanded the stay provisions under Section 362 to 

                                                 
3 The Debtors have also failed to establish personal jurisdiction over all the individual Respondents by 
failing to properly serve the Motion and notice thereof pursuant to Fed.R.Bankr.P. 9014 and 7004(a), 
instead taking another “shortcut” and only serving the counsel of record in the Civil Action. 
4 Remarkably, considering the exceptional skills of Debtors’ counsel, the Debtors cite two Chapter 13 cases 
for the proposition that the automatic stay extends to third parties in a Chapter 11 case.  
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include non-debtor co-defendants or other third parties in a Chapter 11 case.  The issue of 

whether there is a stay in a Chapter 11 case against co-debtors of a bankrupt person or 

entity was unequivocally addressed by the First Circuit Court of Appeals.  In Austin v. 

Unarco Indus., Inc., 705 F.2d 1, 4 (1st Cir. 1983), the Court described the extent of the 

Chapter 11 bankruptcy stay as follows: 

[T]he automatic stay provisions of 11 U.S.C. § 362(a) 
apply only to the bankrupt debtor . . . .  We are persuaded . 
. . by a comparison of the stay provisions provided by 
Congress for a chapter 13 bankruptcy proceeding, which 
expressly include [an automatic stay against] co-defendant 
debtors, with those provided for in a chapter 11 bankruptcy 
proceeding, which make no mention of co-defendant 
debtors, that had Congress intended § 362 to apply to 
solvent co-defendants, it would have said so.  Id. at 4. 
 

The First Circuit carefully analyzed the fact that although Congress established a Chapter 

13 stay against co-debtors, no such automatic stay was established by Congress with 

respect to Chapter 11 bankruptcies.  Since there is no “automatic” stay against co-debtors 

or third parties in a Chapter 11 case, Ferrao, who does not even hold the status of a “co-

debtor” with the Fiddler’s Creek entities in this case, cannot claim the protection of that 

stay to avoid liability for his own tortuous acts as alleged in the Civil Action filed against 

him in District Court.  Instead, Ferrao is merely a non-debtor individual being sued for 

the theft of escrow monies in a non-bankruptcy forum seeking to benefit from the 

protections given to the entities he controls. 

10. Incontrovertibly, the majority of federal circuits agree that stays pursuant 

to Section 362 are limited to debtors and do not encompass non-bankrupt co-

defendants.  See Teachers Ins. and Annuity Assoc. of Am. v. Butler, 803 F.2d 61, 65 (2d 
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Cir. 1986); McCartney v. Integra Nat’l Bank North, 106 F.3d 506, 509-10 (3d Cir. 1997); 

Wilford v. Armstrong World Indus. Inc., 715 F.2d 124, 126-27 (4th Cir. 1983); 

Wedgeworth v. Fibreboard Corp., 706 F.2d 451, 544 (5th Cir. 1983); Lynch v. Johns-

Manville Sales Corp., 710 F.2d 1194, 1195-96 (6th Cir. 1983); Pitts v. Unarco Indus. 

Inc., 698 F.2d 313, 314 (7th Cir. 1983); Am. Prairie Const. Co. v. Holch, 560 F.3d 780, 

789 (8th Cir. 2009); Ingersoll-Rand Fin. Corp. v. Miller Mining Co., 817 F.2d 1424, 

1427 (9th Cir. 1987); Fortier v. Dona Anna Plaza Partners, 747 F.2d 1324, 1329-30 

(10th Cir. 1984)]. 

11. Further, two bankruptcy courts in Florida have found that the protections 

of the “automatic stay” do not automatically extend to third party non-debtors.  In re 

Sunbeam Securities Litig., 261 B.R. 534, 536 (Bankr. S.D. Fla. 2001); In re Goldberg, 

221 B.R. 907 (Bankr. M.D. Fla. 1998) (holding that no provision of the Bankruptcy Code 

suggests the extension of the automatic stay to actions against non-debtors), particularly 

absent the assertion of any exceptional or unusual circumstances, which are not present in 

these Bankruptcy Cases.  Moreover, an automatic stay should not be invoked by entities 

such as sureties, guarantors, co-obligors or others notwithstanding any similar legal or 

factual nexus to the debtor.  In re Sunbeam, 261 B.R. at 536 (citing McCartney v. Integra 

Nat’l Bank North, 106 F.3d 506, 509-10 (3d Cir. 1997)). 

12. Since the Debtors have failed to assert any case law that would extend an 

“automatic” bankruptcy stay in a Chapter 11 case to a non-debtor, there is absolutely no 

basis for this Court to grant the Debtors’ Motion, award sanctions, or find contempt.  The 

Debtors’ Motion is erroneously premised upon their proposition that there was some form 
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of Chapter 11 automatic stay that should have prevented the Respondents from pursuing 

their theft claims against Ferrao in the District Court, post-petition.  Since no such 

“automatic stay” existed in these Chapter 11 Bankruptcy Cases with regard to actual 

post-petition civil litigation against Ferrao, the Debtors’ Motion should be denied. 

13. The Debtors have also not demonstrated the “unusual circumstances” that, 

in extraordinary situations, would extend the stay to actions against non-debtor third 

parties.  Both the Fourth and Ninth Circuits and at least one bankruptcy court have noted 

that the "unusual circumstance" exception does not apply to a situation where a third 

party defendant (Ferrao) is "independently liable", as, for example, where the debtor(s) 

and another (Ferrao) are joint tortfeasors. [See A.H. Robins Co., Inc. v. Piccinin, 788 

F.2d 994, 999 (4th Cir. 1986), cert. denied; see also, O'Malley Lumber Co. v. Lockard (In 

re Lockard), 884 F.2d 1171, 1179 (9th Cir. 1989); Holland v. High Power Energy, 248 

B.R. 53, 58 (S.D. W. Va. 2000) ] Since the Class Action involves independent tort claims 

against Ferrao, individually, the “unusual circumstances” exception is inapplicable. 

B. There Is No Co-Debtor Stay in Chapter 11 Cases 

14.          The Debtors’ Motion for enforcement of a stay, sanctions, and 

contempt contains numerous citations to bankruptcy case law.  However, not one of the 

cases cited by the Debtors would, in the context of a Chapter 11 bankruptcy, stand for 

the proposition that there was or is an “automatic” Chapter 11 stay that extended to a 

non-debtor like Ferrao.  Since no such automatic stay extended to non-debtor Ferrao, the 

Debtors’ claims that the New Class Action Complaint constitutes “intentional and willful 

violations of the automatic stay” [Debtors’ Motion, ¶5] have no merit. 
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15. The Debtors’ primary argument for an alleged stay violation is 

premised on their reference to two bankruptcy cases:  In re Craine, 206 B.R. 594, 597 

(Bankr. M.D. Fla. 1997) and In re Washington, 172 B.R. 415, 419 (Bankr. S.D. Ga. 

1994).  [See Debtors’ Motion, ¶61].  Both of those cases involve Chapter 13 proceedings 

(where there is an automatic stay extended to co-debtors imposed pursuant to Section 

1301).  Again, given the considerable skills of Debtors’ counsel, it is disingenuous (at 

best) for the Debtors to argue that the Craine and Washington bankruptcy cases would 

support the enforcement of any stay in these Chapter 11 Bankruptcy Cases.  Likewise, 

these two Chapter 13 cases cannot stand for the Debtors’ alleged premise that in these 

Chapter 11 Bankruptcy Cases, a supposed willful stay violation occurred. 

C. There Can Be No Violation of a Stay that Does Not Exist 

16. Glossing over the absence of any cognizable stay of the Civil Action, 

the Debtors add additional smoke by arguing that when “an entity engages in a deliberate 

act that is done in violation of the automatic stay with knowledge that the debtor has 

filed a bankruptcy petition” [that a stay violation occurs.]  [See Debtors’ Motion, pp. 

17-18] [Emphasis added.]  This argument ignores that Ferrao is not one of the Debtors 

and has not sought relief under Title 11.  Accordingly, none of the claims asserted in the 

Civil Action constitute acts that are stayed under Section 362(a).  Simply stated, the 

Respondents did not take a deliberate act against any of the Debtors that had filed a 

bankruptcy and that would be entitled to the protections of Section 362. 

17. The Debtors’ twisted analysis runs full circle when the Debtors argue 

that the “new class action complaint is void ab initio.”  [Debtors’ Motion, ¶65, p. 17.]  
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Since there has been no showing that an automatic stay extends in these Chapter 11 

Bankruptcy Cases to a non-debtor like Ferrao, there is no basis for this Court to find that 

the Class Action Complaint is “void ab initio.”  Again, none of the cases cited by the 

Debtors involve an alleged automatic stay, in a Chapter 11 case, against a non-debtor 

person or entity.  Accordingly, this Court must reject the Debtors’ arguments that the 

class action complaint is void ab initio.  Such a specious argument is unsupported by the 

facts and law related to these Chapter 11 Bankruptcy Cases. 

18. Finally, since there has been no automatic stay violation with respect 

to the Respondents’ independent Civil Action brought against non-debtor Ferrao, there is 

no basis for this Court to award sanctions or to find the Respondents in contempt.  

Simply stated, the Respondents have not undertaken any actions that are sanctionable 

under the Bankruptcy Code or case law. 

D. Respondents Are Not Pursuing Claims in the Civil Action That Are 
“Property of the Bankruptcy Estate” 

19. Implicitly acknowledging that the automatic stay under Section 362 of 

the Bankruptcy Code has no application to claims against non-debtors, the Debtors 

attempt to assert that the Civil Action is somehow an effort to “control property of the 

estate” in violation of Section 362(a)(3).  This argument is negated by the cursory review 

of the Civil Action.  The Complaint in the Civil Action seeks damages and seeks a 

judgment solely against Ferrao for the civil theft and conversion of escrow monies 

belonging to Respondents and class members.  [See Class Action Complaint “App. 1”].  

The golf members claims are based upon the Fiddler’s Creek Golf Club Membership 

Agreement, which mandated all golf initiation deposits should be placed in escrow until 
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all “golf club facilities” were built.  [See Class Action Complaint, ¶¶35-37; Complaint 

Exhibit “2,” pg. 1 and pg. 4, Appendix “1.”] 

20. The civil theft claims are based upon Florida law, that unequivocally 

provides that funds deposited funds deposited in escrow are the property of the depositor 

until all conditions precedent in the contract have been met.  See Nova Insurance Group, 

Inc. v. Florida Dept. of Insurance, 606 So.2d 429, 433 (Fla. App. 1st Dist. 1992).  In fact, 

based upon such Florida law, the Respondents and plaintiffs in the Civil Action are only 

pursuing claims based on Ferrao’s personal liability arising from his improper actions 

with respect to the escrow monies that the Respondents and golf members contend they 

exclusively owned.  The Respondents do not seek to recover any of the escrow monies 

that have long been dissipated by Ferrao.  

21. Based on the record and filings by the Debtors, the escrow monies are 

long gone.  The Civil Action does not seek to recover possession of the escrow monies.  

Instead, the Civil Action seeks to impose liability on Ferrao for independent torts 

committed with respect to those escrow monies that under law he is personally and 

independently liable for. 

22. Furthermore, the Debtors mislead the Court when they claim that the 

new class action “is an attempt to exercise control” over the golf member agreements.  

[Debtors’ Motion, pp. 14-15.]  Respondents have filed as Appendix “1,” a copy of their 

Civil Action Complaint.  There is not one single reference in such Complaint that could 

be construed as an attempt to take control over the golf membership agreements.  The 

causes of action filed against Ferrao relate to civil theft claims to recover money damages 
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or to determine any rights, title, and interest in those accounts due to Ferrao’s theft of 

over $13.1 Million of the golf members’ escrow monies.  

23. Looking to the unsubstantiated and vitriolic assertions of the Motion, 

there is no basis for the Debtors’ suggestion that a class action for the civil theft of 

escrow monies is “an attempt to exercise control over” the golf membership agreements.  

In reality, the Civil Action is merely a remedy for the diversion and conversion of the 

golf escrow deposits.  This Court must look beyond the Debtors’ efforts to re-cast the true 

nature of the Civil Action filed in District Court to create a stay that does not exist and 

impose independent liability on Ferrao for debts of the Debtors based on improper acts of 

Ferrao.  The Respondents’ cause of action seeking a judgment against Ferrao for stolen 

escrow monies has nothing to do with the “property” of the Fiddler’s Creek entities that 

are Debtors in this case.  

24. Furthermore, the suit against Ferrao seeks to “pierce the corporate 

veil.”  Actions to “pierce the corporate veil” and impose liability on a third party are 

generally not subject to a stay arising from a corporate debtor’s Chapter 11 proceedings.  

In re Dakotas Farm Mfg. Co., 31 B.R. 92, 94 (Bankr. D.S.D. 1983); In re Nashville 

Album Prod., Inc., 33 B.R. 123, (Bankr. M.D. Tenn. 1983).  In determining whether to 

extend a stay to a corporate officer or director, the court will apply the “unusual 

circumstances” test.  In re Dakotas Farm, 31 B.R. at 94. 

25. In the Nashville case, the creditor/plaintiffs sought to reach the 

personal assets of the officers of the corporation who also served as directors and sole 

stockholders of the debtor corporation.  31 B.R. at 124.  The debtor was never a party to 
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the collection proceedings.  Id.  The court found that Section 362 did not support the 

debtor’s position that the stay prohibits entities from proceeding against officers, 

directors, and/or shareholders of a corporation that has filed a bankruptcy petition. 

26. Like the officers and directors in Dakotas Farm and Nashville, the 

Fiddler’s Creek Debtor entities are not parties to the Civil Action, and Ferrao is not a 

party to the bankruptcy action.  Ferrao is also not a co-obligor or guarantor of the 

Debtors’ debts.  Furthermore, Ferrao has not demonstrated how a lawsuit against him in 

his individual capacity will have an adverse affect on the Debtors’ bankruptcy estates.5  

Thus, there is no basis to extend a Chapter 11 stay to the independent Civil Action filed 

against Ferrao. 

27. It is noteworthy that, despite the machinations made by the Debtors to 

link the Civil Action to property of the estates, the Fiddler’s Creek bankruptcy entities 

have never listed the golf escrow deposits in their respective schedule of “assets.”  They 

are not alleging that the golf escrow deposits are “property of the estate” in their case 

summary or in any other bankruptcy schedules.  Thus, by their own admissions, the 

Debtors do not contest that the fact that the golf escrow monies have nothing to do with 

the Debtors’ “property of the estate.”  There can be no stay violation for a lawsuit where 

the Respondents and other golf members are merely seeking to assert a remedy for 

diversion, or theft, of the golf escrow monies that such golf members have always owned.  

The Debtors present this Court with no legal basis to impose an automatic stay regarding 

the Civil Action. 

                                                 
5 While such a showing may be a consideration in granting extraordinary Section 105 relief, it has not been 
alleged or established in the Motion. 
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E. Any Recovery from Ferrao in the Civil Action Will Benefit the Debtors and 
the Bankruptcy Estates 

28. Contrary to the Motion, pursuit of the Civil Action could only benefit 

the Debtors.  The Respondents/Plaintiffs and the class members believe they will 

eventually be successful in recovering damages from Ferrao in the Civil Action related to 

his theft of golf escrow monies.  Any recovery from Ferrao in the Civil Action will, 

dollar for dollar, reduce the unsecured claims that the Civil Action plaintiffs and class 

members have in the bankruptcy estates. 

29. The Appendix in support of the Motion for Class Certification (Ferrao 

Case, Dkt. Entry 17-18, App. “5”) reveals that there is more than $13,100,000 of escrow 

monies being pursued in the Civil Action against Ferrao.  All sums recovered from 

Ferrao by the golf members will directly reduce the golf members’ unsecured claims filed 

in these Bankruptcy Cases.  Clearly, there will be a direct benefit to the Debtors’ 

bankruptcy estates, to the extent that Ferrao’s personal payments reduce the substantial 

unsecured claims of the golf members. 

F. The Debtors Have Not Properly Sought the Extension of the Automatic Stay 
Under Section 105 

30. The Debtors seek, by mere “motion practice,” rather than through any 

adversary proceeding as required under Fed.R.Bankr.P. 7004, a declaration as to the 

application of the automatic stay to an action against a third party, the extension of the 

automatic stay under Section 105 of the Bankruptcy Code, and the imposition of 

sanctions, and a finding of contempt all by motion practice, even though many of those 

individuals are not “parties” in these bankruptcy proceedings.  Several of the 
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Respondents never entered an appearance in these consolidated bankruptcy cases.  It is 

fundamental that a court must have “jurisdiction” over a person or party, before a 

judgment can properly be rendered against such a person.  See Taylor v. Sturgell, 553 

U.S. 880, 128 S.Ct. 2161, 2164 (2008) (“This Court has often repeated the general rule 

that one is not bound by judgment in personam in litigation in which he is not designated 

as a party or to which he has not been made a party by service of process.”  Id.) 

31. Procedural requirements of service must be satisfied before a federal 

court may exercise personal jurisdiction over a party. Dynergy Midstream Servs. v. 

Trammochem, 451 F.3d 89, 94 (2d Cir. 2006).  Due process requirements apply in 

contested motion proceedings pursuant to Fed.R.Bankr.P. 9014(b).  In a contested matter, 

the motion is treated as a complaint, and a notice of hearing serves as summons.  Solow v. 

Kalikow (In re Kalikow), 602 F.3d 82 (2d Cir. 2010) citing In re Parker, 392 B.R. 490, 

496 (Bankr. D. Utah 2008). 

32. The Debtors are seeking substantive relief and a judgment against 

several individuals who are not parties, have never been served with a summons and who 

have never appeared in these consolidated bankruptcy proceedings.  For example, this 

Court’s record clearly indicates that there has never been any summons or service of 

process issued against Respondents Suffoletto, Taub, Vasquez, or Stochel.  Since the 

Debtors have failed or refused to serve a summons on those non-party individuals, there 

is no way for the Court to enter a substantive order or judgment against those persons.  

Even to the extent some relief could be afforded by the Motion through a contested 
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matter, the Motion was not properly served as required under Fed.R.Bankr.P. 9014(b) 

and 7004. 

33. Given the relief sought, the Debtors must proceed by the filing of an 

adversary complaint and summons.  It would be a violation of due process under the Fifth 

Amendment to allow the Debtors to obtain a judgment over non-parties without first 

gaining personal jurisdiction over such persons pursuant to Rule 7004.  Again, the 

Debtors attempt to short circuit the process by denying due process. 

34. Furthermore, even though the Debtors have never even asked for 

injunctive relief over the non-party Respondents, there are strict limits set by the U.S. 

Supreme Court relating to the issuance of an injunction over a non-party.  The U.S. 

Supreme Court has addressed the issue of the extent that jurisdiction could be gained for 

the purpose of the issuance of a bankruptcy injunction under Section 105.  Although the 

Fiddler’s Creek Debtors do not even seek to extend such an injunction under Section 105, 

the case law is instructive.  

35. In Celotex Corp. v. Edwards, 541 U.S. 300, 308 (1995), the Supreme 

Court addressed whether the bankruptcy court has “related to” jurisdiction regarding 

litigants in a civil proceeding.  The Supreme Court noted in Celotex that the bankruptcy 

court’s jurisdiction for injunctive relief “cannot be limitless”, and the Court articulated 

that the test as to whether a civil proceeding is “related to” bankruptcy is whether the 

outcome of that proceeding (i.e. the Civil Action) “could conceivably have any effect on 

the estate being administered in bankruptcy.”  Id. 
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36. The Respondents’ Civil Action could have no adverse impact on the 

bankruptcy debtors, since no monetary claim has been filed against such Debtors.  A 

recovery in the Civil Action from Aubrey Ferrao, against his personal assets, will not 

have any effect on the property of the Debtors.  Any determinations made in the Civil 

Action would not be automatically binding or preclusive against the Debtors.6  Further, 

any recovery from Ferrao’s personal assets will actually benefit the bankruptcy estate by 

reducing bankruptcy claims of the golf members, to the extent such golf members have 

filed unsecured claims in this consolidated bankruptcy.  Also, as noted above, the Civil 

Action does not seek to recover from any “property of the bankruptcy estate.” 

37. Based upon these facts, the Debtors cannot even show that there is 

“related to” jurisdiction in this bankruptcy court over the Respondents’ Civil Action 

pending against Ferrao in the District Court or any other factors that traditionally support 

relief under Section 105.  Accordingly, on this record, there is no basis for a Section 105 

injunction to issue against the Respondents (had the Debtors even asked for such an 

injunction.) 

38. Finally, in another “shortcut,” and insult to due process, Debtors seek 

to have Vician and David removed from their positions on the unsecured committee of 

creditors.  Section 1103(a)(4) of the Bankruptcy Code provides the “method for 

reconstituting” for a committee.  Once again, the Debtors ignore these procedural and 

statutory technicalities.  

                                                 
6 Admittedly, the possibility of inconsistent results could be a factor in considering a Section 105 injunction 
had the Debtors proceeded in a procedurally proper fashion. 
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 WHEREFORE, the Respondents respectfully request the entry of an order 

denying the Motion in all respects, and for such other relief as is just.  

 DATED this 4th day of June, 2010. 

 

      /s/ Glenn S. Vician    
      Glenn S. Vician 
      Bowman, Heinz, Boscia, & Vician, PC 
      8605 Broadway 
      Merrillville, IN  46410 
      Telephone: (219) 769-6671 
      Facsimile: (219) 738-3044 
      glennvician@bhbvonline.com 
 
 
 
      /s/ David S. Jennis    
      David S. Jennis 

Florida Bar No. 775940 
Kathleen L. DiSanto 
Florida Bar No. 58512 
Jennis & Bowen, P.L. 
400 N. Ashley Dr., Ste. 2540  
Tampa, FL 33602 
Telephone: (813) 229-1700 
Facsimile: (813) 229-1707 

      Email: djennis@jennisbowen.com  

Case 9:10-bk-03846-ALP    Doc 249    Filed 06/04/10    Page 17 of 18



{00132342.DOC;3} 18

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that  a true and correct copy of the foregoing Response has 

been furnished via CM/ECF service to Counsel for Debtors, Bart Houston 

(bhouston@gjb-law.com), Paul J. Battista (pbattista@gjb-law.com), Mariaelena Gayo-

Guitian (mguitian@gjb-law.com), and Michael L. Schuster (mschuster@gjb-law.com),  

200 East Broward Blvd., Suite 1110, Ft. Lauderdale, FL 33301; Steven Wilkes 

(steven.wilkes@usdoj.gov), Office of the United States Trustee, 501 E. Polk Street, Suite 

1200, Tampa, FL 33602; Counsel for the Official Committee of Unsecured Creditors, 

Debi Evans Galler (dgaller@bergersingerman.com), Jordi Guso 

(jguso@bergersingerman.com),  Paul S. Singerman (singerman@bergersingerman.com), 

Berger Singerman, P.A., 200 South Biscayne Blvd., Suite 1000, Miami, FL 33131; 

Counsel for Aubrey Ferrao, Patricia Redmond (predmond@stearnsweaver.com), 150 

West Flagler Street, Suite 2200, Miami, FL 33130; and to those parties receiving 

electronic notices via CM/ECF in the normal course of business on this 4th day of  June, 

2010.  

      /s/ David S. Jennis    
      David S. Jennis 
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