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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
www.flmb.uscourts.gov 

 
In re:        Chapter 11 
 
FIDDLER’S CREEK, LLC, et al.    Case No. 9:10-bk-03846-ALP 
 
       (Jointly Administered under 
  Debtors.    Case No. 9:10-bk-03846-ALP) 
________________________________/ 
 

RESPONDENTS’ MEMORANDUM OF LAW  
IN SUPPORT OF THEIR RESPONSE TO DEBTORS’ MOTION  

FOR ENFORCEMENT OF AUTOMATIC STAY AND FOR SANCTIONS 
 

 Raymond David (“David”) and Glenn S. Vician (“Vician”), along with Matthew 

Suffoletto (“Suffoletto”), Steven Taub (“Taub”), Stephen Shulman (“Shulman”), Robert Stochel 

(“Stochel”), and Eric Vasquez (“Vasquez”) (together, the “Respondents”), by counsel, hereby 

file their Memorandum of Law in Support of Their Response (Doc. No. 249) to the Debtors’ 

Motion for an Order (I) Enforcing the Automatic Stay (II) Awarding Sanctions for Intentional 

and Willful Violation of the Automatic Stay and (III) Holding Plaintiffs Matthew Suffoletto, 

Raymond David, Steven Taub and Stephen Shulman and Attorneys Robert Stochel, Glenn Vician 

and Eric Vasquez in Contempt of Court (Doc. No. 203) (the “Motion”) and the Supplement to 

Debtors’ Motion for an Order (I) Enforcing the Automatic Stay (II) Awarding Sanctions for 

Intentional and Willful Violation of the Automatic Stay and (III) Holding Plaintiffs Matthew 

Suffoletto, Raymond David, Steven Taub and Stephen Shulman and Attorneys Robert Stochel, 

Glenn Vician and Eric Vasquez in Contempt of Court (Doc. No. 222) (the “Supplement”) filed 

by the Debtor, Fiddler’s Creek, LLC and twenty-seven (27) of its subsidiaries and affiliates 

(collectively, the “Debtors”) and state as follows:   
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 Count III of Respondents’ Complaint filed in a civil action styled Matthew Suffoletto, 

Raymond David, Steven Taub, and Stephen Shulman, Individually and on Behalf of all Persons 

Similarly Situated, vs. Aubrey J. Ferrao, Case No. 2:10-cv-241-FTM-36-DNF, pending in the 

United States District Court, Middle District of Florida, Ft. Myers Division (the “Civil Action”) 

asserts claims against Aubrey J. Ferrao (“Ferrao”) individually for actions committed under a 

theory of piercing the corporate veil.   At the hearing conducted on June 4, 2010, counsel for the 

Debtors argued that Count III was actually an “alter ego” claim that was property of the estate, 

and by asserting such claim, Respondents had violated the automatic stay.  At the conclusion of 

the hearing, the Court took the matter under advisement and invited the parties to submit 

supplemental authority on the issue. 1 

 The Debtors’ characterization of the claims asserted against Ferrao in Count III as “alter 

ego” claims confuses the issue because the “alter ego” label encompasses at least two (and 

perhaps more) distinct types of claims that may be asserted against corporate principals for 

actions taken through their corporations.  These distinct types of claims can generally be 

characterized as either (a) claims that could be asserted by the general creditor body of a 

corporation against its principals based on an injury or damage to the corporation itself or 

corporate property – such as the diversion or fraudulent transfer of corporate assets - that can be 

considered property of the bankruptcy estate and are subject to the automatic stay; See Sims v. 

Sweet (In re Lendvest Mortgage, Inc.), 1990 WL 357806, *3 (N.D. Cal. July 27, 1990), or (b) 

claims asserted by individual creditors against the principal alleging specific damages caused the 

principal’s conduct or actions – typically in the nature of intentional torts committed by the 

                                                            

1 Because the Court requested  submissions of authority only on the specific issue of the “alter ego” claim, the 
Respondents limit this memorandum to argument and authority on that issue and will resist the temptation to restate 
or rehash their prior responses in a more lengthy, “artful” or “florid” submission.   
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principal acting through the corporate entity - that are not property of the estate and are outside 

the scope of the automatic stay.  In re Dakotas Farm Mfg. Co., 31 B.R. 92, 94 (Bankr. D. S.D. 

1983); In re Nashville Album Prod., Inc., 33 B.R. 123 (Bankr. M.D. Tenn. 1983).  Because the 

term “alter ego” has been used somewhat loosely by certain courts to describe both types of 

claims and because most “alter ego” claims share common elements with actions to pierce the 

corporate veil, the case law can be confusing and requires careful reading.2  However, even if the 

claims asserted in Count III could be characterized as an “alter ego” action, the claims fall 

squarely into the second type of “alter ego” actions that are not subject to the automatic stay, 

because the Respondents have alleged a specific injury against Ferrao, individually, based on his 

tortuous conduct with respect to the golf membership deposits and not based on some general 

harm to the corporations or corporate property that depleted assets that would otherwise be 

available to general creditors.   

A. The Respondents’ Claims Against Ferrao Are Personal and Do Not Belong the Estate. 

Generally, a creditor may pursue a cause of action against a debtor’s principal that does 

not belong to the bankruptcy estate notwithstanding the automatic stay.  Educators Group Health 

Trust v. Schertz-Cibolo-Universal City, 25 F.3d 1281, 1284 (5th Cir. 1994).  To determine 

whether a cause of action belongs to the bankruptcy estate, the Fifth Circuit has considered 

                                                            

2  To establish the alter ego doctrine, the movant must demonstrate that (1) the stockholders’ disregard of the 
corporate entity made it a mere instrumentality for the transaction of their own affairs; (2) there is unity of interest 
and ownership that the separate personalities of the corporation and owners no longer exist; and (3) acknowledging 
the corporate entity would promote injustice or fraud.  Dearth v. Collins, 441 F.3d 931, 934-35 (11th Cir. 2006) 
(applying Georgia law similar to applicable Florida law ).  The moving party must establish substantially similar 
elements to pierce the corporate veil.  Under Florida law a party may pierce the corporate veil if the party can 
demonstrate that (1) the shareholder dominated and controlled the corporation to the extent shareholders were alter 
egos of the corporation; (2) the corporate form has been fraudulently used; (3) the fraudulent use of the corporate 
form caused injury. Hillsborough Holdings Corp. v. Celotex Corp. (In re Hillsborough Holdings Corp.), 166 B.R. 
461, 468-70 (Bankr. M.D. Fla. 1994) (citing Dania Jai-Alai Palace, Inc. v. Sykes, 450 So. 2d 1114, 1117-21 (Fla. 
1984)).   
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whether (1) the debtor itself could have raised the claim under applicable state law at the 

commencement of the case and (2) the cause of action does not explicitly or implicitly allege 

harm to the debtor.  Id. 

Accordingly, a creditor may initiate an alter ego action against a debtor’s principals if the 

claim seeks damages that are personal to the individual creditor(s) and not the general body of 

creditors.  Steinberg v. Buczynski, 40 F.3d 890, 893 (7th Cir. 1994).  Absent a finding that the 

claim is of the type that could be asserted by the general body of creditors, the trustee or debtor-

in-possession has no right to pursue the individual alter ego cause of action.  Id.  In Steinberg, 

the Seventh Circuit held that a trustee could not file an alter ego action against shareholders for 

their acts taken in connection with a pension fund, finding that the shareholders did not harm the 

corporation itself by “looting” corporate assets; rather, the injury was limited to the pension fund.  

Under Steinberg, the Respondents are entitled to bring the “alter ego” actions asserted against 

Ferrao in Count III because they are not seeking to recover against Ferrao for harm he caused to 

the corporation.  Instead, Respondents seek recovery against Ferrao for his conversion of the golf 

escrow deposits which were not general corporate assets or property of the Debtors.    

The Eleventh Circuit used a similar analysis in In re Icarus Holding, LLC, where the 

court described a general cause of action that would be property of the estate.  Baillie Lumber 

Co., LP v. Thompson (In re Icarus Holding, LLC), 391 F.3d 1315, 1320-21 (11th Cir. 2004).  

Unlike the Steinberg shareholders, the principal in the Icarus Holding case had converted the 

debtor’s corporate assets to the detriment of the corporation and all creditors.  Accordingly, the 

Eleventh Circuit found that the alter ego claims alleged in that case were general and not specific 

to any individual creditor.  Because the Respondents are seeking damages for specific injury to 

their property converted by Ferrao, claims that could not be asserted by general unsecured 
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creditors of the Debtors who had no interest in the golf escrow deposits, the automatic stay does 

not apply, and Respondents are not barred from bringing this type of “alter ego” action. 

B. The Automatic Stay Does Not Apply Because the Causes of Action Belong to the 
Respondents and the Recovery is Against Non-Estate Property. 

 

Because alter ego actions that are personal to the individual creditor do not belong to the 

estate and the Respondents are not attempting to control property of the estate in violation of 

Section 362(a)(3) by pursuing an alter ego claim against Ferrao.  The Fifth Circuit adopted a 

three prong test to determine whether section 362(a)(3) applies to a particular cause of action, 

holding that the court is to analyze whether (1) the cause of action belongs to the debtor; (2) the 

cause of action that seeks to recover property of the estate; and (3) the policies of securing and 

preserving the debtor’s property and insuring equal distributions to similar creditors.  Matter of 

S.I. Acquisition, Inc., 817 F.2d 1142, 1143-45 (5th Cir. 1999).  

Again, based on the Eleventh Circuit’s holding in the Icarus Holding case discussed 

above, the Respondents’ causes of action do not belong to the Debtors or their estates.  The 

Debtors could not pursue Ferrao for conversion of the golf deposits, which are not property of 

the Debtors by their own admission.  Allowing the Respondents to pursue Ferrao personally for 

his misappropriation or conversion of non-estate property will not disturb the Bankruptcy Code’s 

priority scheme or deplete assets that would be available for recovery and distribution to the 

general unsecured creditor body.3 

                                                            

3 At no point in their lengthy Motion or comprehensive argument do the Debtors argue that Ferrao caused any harm 
or injury that would be actionable by the Debtors or their general creditors. 



{00132799.DOC;1}  6

 WHEREFORE, Respondents respectfully submit that based on their Memorandum of 

Law in Support of Their Response to the Debtors’ Motion to Enforce Automatic Stay and the 

Supplemental Motion, the Debtors’ Motions are not founded in the law, and therefore, good 

cause exists for this Court to deny such Motions, deny sanctions, deny the request for a contempt 

finding, and award Respondents their reasonable attorney fees, and for all other appropriate 

relief. 

 DATED this 11th day of June, 2010. 
 
      /s/ Glenn S. Vician    
      Glenn S. Vician 
      Bowman, Heinz, Boscia, & Vician, PC 
      8605 Broadway 
      Merrillville, IN  46410 
      Telephone: (219) 769-6671 
      Facsimile: (219) 738-3044 
      glennvician@bhbvonline.com 
 
 

/s/ David S. Jennis    
      David S. Jennis 

Florida Bar No. 775940 
Kathleen L. DiSanto 
Florida Bar No. 58512 
Jennis & Bowen, P.L. 
400 N. Ashley Dr., Ste. 2540  
Tampa, FL 33602 
Telephone: (813) 229-1700 
Facsimile: (813) 229-1707 

      Email: djennis@jennisbowen.com  
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    CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that  a true and correct copy of the foregoing Response has been 
furnished via CM/ECF service to Counsel for Debtors, Bart Houston (bhouston@gjb-law.com), 
Paul J. Battista (pbattista@gjb-law.com), Mariaelena Gayo-Guitian (mguitian@gjb-law.com), 
and Michael L. Schuster (mschuster@gjb-law.com),  200 East Broward Blvd., Suite 1110, Ft. 
Lauderdale, FL 33301; Steven Wilkes (steven.wilkes@usdoj.gov), Office of the United States 
Trustee, 501 E. Polk Street, Suite 1200, Tampa, FL 33602; Counsel for the Official Committee 
of Unsecured Creditors, Debi Evans Galler (dgaller@bergersingerman.com), Jordi Guso 
(jguso@bergersingerman.com),  Paul S. Singerman (singerman@bergersingerman.com), Berger 
Singerman, P.A., 200 South Biscayne Blvd., Suite 1000, Miami, FL 33131; Counsel for Aubrey 
Ferrao, Patricia Redmond (predmond@stearnsweaver.com), 150 West Flagler Street, Suite 2200, 
Miami, FL 33130; and to those parties receiving electronic notices via CM/ECF in the normal 
course of business on this 11th day of  June, 2010.  
 
      /s/ David S. Jennis    
      David S. Jennis 
  
 


