
UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

FORT MYERS DIVISION

In re: Case No. 9:10-bk-03846-ALP

FIDDLER’S CREEK, LLC, et al.,
Chapter 11

Debtors.
/

TEXTRON FINANCIAL CORPORATION’S OBJECTION TO
USE OF CASH COLLATERAL AND LIMITED OBJECTION

TO SENIOR SECURED POST-PETITION FINANCING

Textron Financial Corporation (“Textron”) files this Objection to Use of Cash

Collateral and Limited Objection to the Senior Secured Post-Petition Financing (the

“Objection”), each as proposed in the Debtors’ Emergency Motion for Entry of Interim and

Final Orders Pursuant to Sections 361, 363, 364(c) and (d) of the Bankruptcy Code and Rule

4001 of the Federal Rules of Bankruptcy Procedure Authorizing (A) Debtors in Possession to

Obtain Senior Secured Post-Petition Financing, (B) Granting Certain Priming Liens, (C)

Approving Agreement Relating to the Foregoing, (D) Modifying the Automatic Stay, (E)

Granting Super-Priority Administrative Claim Status, (F) Authorizing Use of Cash

Collateral and Granting Adequate Protection Therefor, (G) Scheduling a Final Hearing, and

(H) Prescribing Form and Manner of Notice With Respect Thereto (Doc. No. 10) (the “DIP

Financing Motion”). In support of its Objection,1 Textron relies upon the following facts

and substantial matters of law:

1 In addition, Textron expressly reserves the right to amend or supplement this Objection, to introduce evidence
at any preliminary or final hearing with respect thereto, to conduct discovery of the Debtors, the DIP Lender
and other third parties as it may deem necessary and appropriate, and to file additional and supplemental
objections and pleadings as necessary.
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PRELIMINARY STATEMENT

The DIP Financing Motion requests authority for the Debtors to incur post-petition

indebtedness (the “DIP Loan Facility”) secured by, inter alia, a series of priming liens on

substantially all of the Debtors’ assets ahead of their existing secured creditors. Included

among the pre-petition liens proposed to be primed is Textron’s first priority lien on an

exclusive, members-only golf course operating within the Fiddler’s Creek Development (the

“Golf Course”),2 notwithstanding the fact that the operation and maintenance of the Golf

Course is to be funded -- at least during the proposed interim financing period -- not from the

proceeds of the DIP Loan Facility but rather from Textron’s own cash collateral.

The proposed DIP Loan Facility should not be approved in its current form because it

is not within the bounds of commercial reasonableness, constitutes gross overreaching on the

part of the proposed DIP Lender, and fails to provide adequate protection of Textron’s

interests in the Golf Course Collateral (as defined below). In addition, the proposed DIP

Facility suffers from a number of infirmities that, in the aggregate, preclude the required

finding that the Debtors have satisfied their burden of proof on adequate protection under

Sections 363(p) and 364(d) of the Bankruptcy Code.

In particular, the Court should consider the following factors:

 Upon information and belief, the principal of the Debtors, its President
and Chief Executive Officer Aubrey Ferrao, has funded operating
shortfalls at the Fiddlers Creek Development for a period of months if
not years. Recently, however, Mr. Ferrao has decided to terminate any
further funding of equity contributions behind the interests of the
various project lenders and instead secure such future advances by a
series of priming liens on all of the Debtors’ assets, including the Golf

2 The Golf Course is referred to in the Debtors’ Declaration of Anthony DiNardo in Support of Chapter 11
Petitions and First Day Pleadings (the “DiNardo Declaration”) as “The Creek Course.”
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Course Collateral pledged to Textron to his affiliated entity Gulf Bay
Capital, Ltd. (“Gulf Bay”).

 At least during the proposed interim financing period described in the
DIP Financing Motion, the Golf Course appears not to be in need of
any funding from the proposed DIP Facility. Textron has told the
Debtors it will, upon the furnishing of adequate protection, consent to
the use of its cash collateral in order to fund the maintenance and
operations of the Golf Course during that interim period, and
ultimately to provide a standalone DIP facility for the Golf Course in
connection with the final DIP Loan Facility.

 The terms of the proposed DIP Loan Facility are neither fair to the
Debtors nor their existing secured creditors nor commercially
reasonable, in that they provide for Gulf Bay to obtain a blanket first
priority priming lien on all or substantially all of the Debtors’ assets,
valued by the Debtors in excess of $300 million, for an interim facility
of only $4 million and a final DIP Loan Facility which cannot be
drawn to more than $12 million at any point in time. For these
reasons, and notwithstanding the Debtors’ irrelevant assertions that the
proposed DIP Facility is “fair” and “reasonable,” the proposed DIP
Facility does not fall within the bounds of commercial reasonableness.

 The Debtors’ offer of adequate protection to Textron in consideration
of their proposed use of its cash collateral is eviscerated by the
proposal to grant the DIP Lender a priming lien on the Golf Course
Collateral (as defined below), such that the interests of Textron are
impermissibly and irrevocably impaired by the proposed DIP Loan
Facility.

For these reasons (as more fully described below), Textron respectfully requests that

the Court (A) deny the Debtors use of Textron’s Cash Collateral (as defined below) absent a

showing of adequate protection to Textron that would include not only the offered adequate

protection but also the elimination of the priming lien on the Golf Course Collateral3; and (B)

3 In addition to the usual and customary grant of replacement liens and a superpriority claim (not subordinated
to the superpriority claim proposed to be granted to Gulf Bay) to the extent of any diminution in the value of its
collateral, such showing of adequate protection must necessarily include a mechanism to ensure that Textron’s
cash collateral is used solely for operation and maintenance of the Golf Course, and is not commingled with the
proceeds of the interim DIP Loan Facility or used for other purposes relating to the Fiddler’s Creek
Development.
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either (i) deny approval of the proposed DIP Facility on an interim basis to the extent that the

DIP Facility grants the DIP Lender a priming lien on the Golf Course or, alternatively, (ii)

condition the interim approval of the DIP Loan Facility as proposed herein. Textron’s

Objection to the proposed DIP Loan Facility is not a blanket objection; rather, this Objection

is limited only to any effort by the Debtors to grant a priming lien or other lien on the Golf

Course Collateral in connection with the overall financing.

GENERAL FACTUAL BACKGROUND

On February 23, 2010, Fiddler’s Creek, LLC, et al.4 (the “Debtors”) filed with this

Court voluntary petitions for relief under Chapter 11 of the United States Bankruptcy Code.

The Debtors are authorized to continue to operate and manage their businesses as debtors in

possession pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code.

This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157 and

1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper before this

Court pursuant to 28 U.S.C. §§ 1408 and 1409.

1. Textron’s Collateral

On December 11, 2002, to secure indebtedness in the initial principal amount of

$8,954,870.45 to Textron, Debtor FC Golf, Ltd. (“FC Golf”) entered into that certain

Mortgage, Security Agreement and Fixture Filing. As a result, Textron has a first priority

4 The Debtors seeking joint administration are: (i) Fiddler’s Creek, LLC; (ii) 951 Land Holdings, LLC; (iii)
951 Land Holdings, Ltd.; (iv) DY Associates, LLC; (v) DY Land Associates, Ltd.; (vi) FC Beach, LLC; (vii)
FC Beach, Ltd.; (viii) FC Golf, LLC; (ix) FC Golf, Ltd.; (x) FC Hotel, LLC; (xi) FC Hotel, Ltd.; (xii) FC
Marina, LLC; (xiii) FC Resort, LLC; (xiv) FC Resort, Ltd.; (xv) Fiddler’s Creek Management, Inc.; (xvi) GBFC
Development, LLC; (xvii) GBFC Development, Ltd.; (xviii) GBFC Marina, Ltd.; (xix) Gulf Bay Hospitality
Company, LLC; (xx) Gulf Bay Hospitality, Ltd.; (xxi) Gulf Bay Hotel Company, LLC; (xxii) Gulf Bay Hotel
Company, Ltd.; (xxiii) DY Land Holdings II, LLC; (xxiv) FC Commercial, LLC; (xxv) FC Parcel 73, LLC;
(xxvi) GB Peninsula, Ltd., (xxvii) GBP Development, Ltd. and (xxviii) GBP Development, LLC .
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lien on the Golf Course and all “…rents, issues, profits, revenues, deposit accounts, contract

rights and general intangibles…of or arising from the [Golf Course]” which includes, inter

alia, golf club initiation fees and deposits, membership transfer fees, greens fees, golf cart

fees, membership fees, membership dues and accounts receivable arising from the use or

operation of each pro shop, snack bar restaurant and bar located on or about the Golf Course,

and all other payments received or due from members or other users of the facilities located

on the Golf Course (the “Cash Collateral,” and together with the Golf Course, the “Golf

Course Collateral”).

2. The Proposed DIP Facility

In the DIP Financing Motion, the Debtors propose a consolidated form of post-

petition financing that would by its terms include a grant to Gulf Bay of priming liens on

assets of multiple Debtors, including Textron’s Golf Course Collateral owned by Debtor FC

Golf, with the contemplation that each such lien will secure the full amount of the proposed

DIP Loan Facility.

Upon information and belief, none of the $4 million interim DIP financing is required

to be used for the operation and maintenance of the Golf Course.5 Instead, by virtue of the

availability of membership dues and revenue from the Golf Course -- which fall within the

ambit of Textron’s Cash Collateral -- FC Golf will be able to fund the operation and

maintenance of the Golf Course during the interim DIP financing period.

5 While Debtors’ have stated that they “will still need to borrow under the DIP Loan to cover certain cash flow
shortfalls in the [Golf Course] Collateral during the period covered by the Interim Order,” DIP Financing
Motion ¶ 56, Textron believes that this need can be managed and eliminated by the matching of expenses to
revenues.
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OBJECTION/REQUEST FOR ADEQUATE PROTECTION

I. Prior Funding by Principal of FC Golf

After months if not years of funding the Fiddlers Creek operating shortfalls out of

pocket, the Debtors’ principal has now decided that he no longer desires to fund these losses.

Instead, the Debtors propose that Gulf Bay now fund any operating shortfalls of the

Development secured by a first priority lien on all of the assets of the various Debtors,

including a priming lien on the Golf Course. Having grown tired of funding operating

shortfalls for his project as additional equity contributions behind the secured lenders and

other creditors, and having failed to consummate a secured financing arrangement with a

third party, the Debtors’ principal seeks now to continue making those contributions in the

form of a grossly oversecured DIP financing on the backs of Textron and other secured

lenders, through a captive entity which proposes to take a first-priority priming lien ahead of

all pre-petition secured debt.

It is one thing for a principal to seek to protect his equity position by advancing

money to cover operating shortfalls; it is quite another for that same principal to commit no

personal resources to reorganization efforts and instead, as is the case here, propose to grant a

blanket priming lien to an affiliated DIP lender to fund precisely the same types of payments

previously advanced by the principal. Such a radical shift in philosophy by the Debtors and

their principal should be viewed with skepticism by the Court. See, e.g., In re Chevy Devco,

78 B.R. 585 (Bankr. C.D. Cal. 1987) (denying debtor’s motion to obtain DIP financing in the

amount of $1,200,000 on ground that the creditor was not adequately protected because, inter
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alia, “[o]ther than [$24,000], the partners [of the debtor] are not willing to put in any money

to finance this [operation]”). Id. at 589.

II. The Terms of the Proposed DIP Facility Are Not “Fair, Reasonable and
Adequate”

Section 364(d) of the Bankruptcy Code provides:

(d)(1) The court, after notice and a hearing, may authorize the obtaining of
credit or the incurring of debt secured by a senior or equal lien on property of
the estate that is subject to a lien only if --

(A) the trustee is unable to obtain such credit otherwise; and

(B) there is adequate protection of the interest of the holder of the lien
on the property of the estate on which such senior or equal lien is
proposed to be granted.

11 U.S.C. §364(d).

In order to obtain post-petition secured financing under section 364(d) of the

Bankruptcy Code, a debtor bears the burden of demonstrating, among other things, that (i) it

is unable to obtain unsecured credit; (ii) the credit transaction is necessary to and in fact does

preserve the assets of the estate; and (iii) the terms of the proposed financing are fair,

reasonable and adequate, given the circumstances of the debtor-borrower and the proposed

lender. See In re Aqua Associates, 123 B.R. 192, 196 (Bankr. E.D. Pa. 1991). (“credit

should not be approved when it is sought for the primary benefit of a party other than the

debtor. . .”); In re Ames Dep't Stores, Inc., 115 B.R. 34, 39 (Bankr. S.D.N.Y. 1990) (“(A)

proposed financing will not be approved where it is apparent that the purpose of the

financing is to benefit a creditor rather than the estate”).

Section 364(d)(1)(A) seemingly requires only a showing that the Debtor has

attempted unsuccessfully to obtain credit on better terms from other sources. However, when
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considering Section 364(c), which on its face requires only the showing mandated by Section

364(d)(1)(A), a debtor must establish the commercial reasonableness of proposed credit

terms:

(1) they are unable to obtain unsecured credit per 11 U.S.C. 364(b), i.e., by
allowing a lender only an administrative claim per 11 U.S.C. 503(b)(1)(A);
(2) the credit transaction is necessary to preserve the assets of the estate; and
(3) the terms of the transaction are fair, reasonable, and adequate, given the
circumstances of the debtor-borrower and the proposed lender.

In re Aqua Associates, 123 B.R. 192, 195-96 (Bankr. E.D. Pa. 1991) (emphasis added); In re

Crouse Group, Inc., 71 B.R. 544 (Bankr. E.D. Pa. 1987) (credit should not be approved when

it is sought for the primary benefit of a party other than the debtor). The Aqua Court noted

that a requirement of obtaining post petition financing is “that the terms of the proposed

loan are within the bounds of reason, irrespective of the inability of the debtor to obtain

comparable credit elsewhere” and that a court must also take into consideration that “funds

are readily available from insiders or others without providing the lender with the benefits

of any priority.” In re Aqua Associates, 123 B.R. at 196. (emphasis added)

“These decisions suggest that it is important for a bankruptcy court to make a

qualitative assessment of the credit transaction in light of readily-available alternatives before

granting any Section 364 motion. Since such a qualitative analysis is necessary in

considering every Section 364 motion, it should not be neglected in deciding whether to

grant a Section 364(d) motion.” Id.6

6 Although the motion to obtain post petition financing was granted in the Aqua case, the Court did so with the
caveat that the debtor must first explore a partial loan package from an insider on more favorable terms than the
loan proposed by the DIP lender. (“...the possibility of the Debtor's obtaining a...loan from the Mortgagee at a
lower rate than five percent over prime (as proposed by the movants) appears to exist. It is our belief that the
possibility of negotiation such a loan package should be explored and ruled out before the loan...from the
current lenders is consummated.”). Id.
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On this point, the case of In re Tenney Village Co., Inc., 104 B.R. 562 (Bankr. D.N.H.

1989), is instructive. There, the debtor sought approval of post-petition financing that

provided the lender with undue control over the debtor’s business operations. See Id. at 568.

The court denied the debtor’s motion, characterizing the proposed financing facility as one

that “would pervert the reorganizational process from one designed to accommodate all

classes of creditors and equity interests to one specifically crafted for the benefit of the Bank

and the Debtor’s principals who guaranteed its debt.” Id. Stated differently by another court,

post petition financing is not consistent with the requirements of Section 364 where it would

“skew the conduct of the bankruptcy case.” In re Ames Dep't Stores, Inc., 115 B.R. at 38.

Here, the Debtors’ assert that the value of all collateral securing the proposed DIP

Facility is $312 million. The Golf Course is alleged to comprise a mere $18.4 million7 of the

aggregate collateral securing the DIP Facility. Under the Debtors’ own value calculations, if

the Golf Course were excluded from the DIP Facility collateral package, Gulf Bay would still

receive a first priority lien on nearly $294 million in collateral, or almost twenty-five times

the $12 million maximum amount permitted to be outstanding under the DIP Facility at any

point in time. Amazingly, this number increases to seventy-five times oversecured when one

considers that only $4 million has been requested during the interim DIP Facility period at

issue in the DIP Financing Motion and this Objection.

The DIP Financing Motion states that the “Unencumbered Collateral has a value

collectively in excess of $37,000,000.” DIP Financing Motion, ¶29. This alone is more than

7 Textron does not accept the Debtors’ value of the Golf Course for any purpose, but rather believes that the
value is irrelevant for purposes of the interim hearing due to the overabundance of other collateral available to
Gulf Bay.
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sufficient to secure Gulf Bay’s interests in connection with the proposed DIP Facility. The

proposed priming liens on $312 million of collateral is nothing more than a gross overreach

by the insider DIP lender and should not be approved.

The Debtors cannot carry their burden under Section 364 of the Bankruptcy Code

because the proposed DIP Facility is not “fair, reasonable and adequate.” In re Aqua

Associates, 123 B.R. at 196. Currently, the Golf Course is self-sustaining from the seasonal

income stream and membership dues recently paid, and cannot seriously be in need of any of

the DIP Facility proceeds on an interim basis or for a considerable time period of time

thereafter. The only apparent reason for inclusion of the Golf Course Collateral in the

proposed DIP Loan Facility collateral is a power grab by Gulf Bay that will “pervert” the

reorganization process from one designed to accommodate all classes of creditors to one

specifically crafted for the benefit of Gulf Bay. The proposed DIP Loan Facility is not “fair,

reasonable and adequate” as mandated by Section 364, and the interim relief requested by the

Debtors should be denied to the extent that it requires the grant of a priming lien on the Golf

Course Collateral.

III. The DIP Facility is Not Necessary for the Operation of the Golf Course During
the Interim Period and the Debtors Have the Ability to Obtain Financing for the
Golf Course Through a Standalone DIP Facility with Textron

The Golf Course is not in need of any of the DIP Loan Facility proceeds on an

interim basis in order to maintain operations. In fact, the budget attached to the DIP

Financing Motion fails to show any operating disbursements in respect of the Golf Course or

provide any basis to suggest any of the interim DIP proceeds will be used to fund the

operations of the Golf Course. Notwithstanding the deficiencies contained within the budget,
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the Debtors have provided Textron with a cash flow statement which shows that the Golf

Course will operate on a positive cash flow basis to the tune of $160,000 during the 13-week

interim DIP Financing period. To the extent necessary to operate and maintain the Golf

Course, Textron is willing to consent to the use of its Cash Collateral and to consider

extending a standalone DIP loan for the Golf Course secured solely by a post petition lien on

its own collateral -- the Golf Course Collateral-- which will be upon similar terms as

provided in the proposed DIP Facility, and a grant of adequate protection to be negotiated

with the Debtors.8

Notably, the Golf Course will not receive the benefit of any of the funds to be

advanced under the DIP Loan Facility during the interim financing period. Nevertheless, the

Debtors propose to grant Gulf Bay a series of priming liens on assets including the Golf

Course Collateral notwithstanding that Gulf Bay, as noted above, will already be secured

nearly twenty-five times over by virtue of the other collateral proposed for the DIP Loan

Facility. The fact of the matter here is that the proposed DIP Loan Facility provides for liens

in bankruptcy that would otherwise be avoidable as constructively fraudulent outside the

bankruptcy arena.

The Debtors have thus failed to satisfy their burden under Section 364 of

demonstrating that less onerous post petition financing was unavailable, such that the

8
It bears mentioning here that Textron briefly considered proposing a pre-petition standalone DIP loan when

the proposed DIP Facility at issue here was presented by the Debtors in the weeks leading up to the filing of the
Debtors’ petitions, but ultimately decided to defer such a proposal until after the interim approval of the DIP
Facility. Textron’s decision was driven by the belief that: (i) the Golf Course does not need any proceeds of the
proposed DIP Facility; (ii) the collateral package proposed to be granted to Gulf Bay was more than adequate
even when the Golf Course is excluded from that package; and (iii) during the interim period, Textron and the
Debtors could proceed to address and negotiate a standalone DIP facility for the Golf Course thereby avoiding
any interference with the Debtors’ ability to file their petitions.
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proposed DIP Loan Facility fails to meet the “unable to obtain such credit otherwise”

requirement of Section 364(d)(1)(A). Instead, the Debtors are attempting to impair Textron’s

rights in order to preserve the collateral for other lenders, using the Golf Course Collateral as

a pawn in the DIP Loan Facility game being played by Gulf Bay. Since the Golf Course

does not need, nor will it enjoy the benefits of any interim DIP Loan proceeds, it should not

be included in the collateral pool for the interim DIP Loan Facility. For these reasons, the

Court should exclude the Golf Course Collateral from the package of collateral approved on

an interim basis, without prejudice to Gulf Bay to seek to include the Golf Course Collateral

within its collateral package at the final hearing on the DIP Loan Facility.

IV. Textron is Not Adequately Protected in Contravention of Sections 363
and 364 of the Bankruptcy Code

1. Section 363 Cash Collateral

The Debtors’ proposed entry into the DIP Loan Facility without providing a complete

adequate protection package for Textron violates Sections 363 and 364 of the Bankruptcy

Code. Section 363(c) provides that a debtor may only use cash collateral if consent is

obtained from the secured creditor or “the court, after notice and a hearing, authorizes such

use, sale, or lease in accordance with the provisions of this section.” 11 U.S.C. §

363(c)(2)(B). Further, Section 363(e) provides that “the court, with or without a hearing,

shall prohibit or condition (the) use, sale, or lease (of cash collateral) as is necessary to

provide adequate protection of such interest.” 11 U.S.C. § 363(e). Chrysler Credit Corp. v.

Ruggiere (In re George Ruggiere Chrysler-Plymouth, Inc.), 727 F.2d 1017, 1019 (11th Cir.

1984) (“when a creditor opposes a proposed use of cash collateral, the guiding inquiry is

whether its security interests are ‘adequately protected’ absent the additional protection that
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the cash collateral would provide”); Matter of St. Petersburg Hotel Assoc., Ltd., 37 B.R. 341,

343 (Bankr. M.D. Fla. 1984) (Paskay, C. J.).

Unless otherwise proven on a full evidentiary record, Textron is a secured creditor of

FC Golf and should be treated in a manner consistent with the adequate protection granted to

secured creditors in these cases, (e.g., replacement liens or superpriority administrative

claims). See, e.g., In re Bennett Funding Group, Inc., 255 B.R. 616, 643 (N.D.N.Y. 2000)

(finding that a secured creditor has a constitutional right to have the value of its petition date

claim preserved).

Textron submits that the Debtors must first satisfy their burden to prove that

Textron’s right to adequate protection has not been abrogated before the Debtors are

permitted to use Textron’s Cash Collateral. To the extent the Court authorizes the use of

Textron’s Cash Collateral, such use should be limited solely to the operation and

maintenance of the Golf Course and not for other purposes relating to the Fiddler’s Creek

Development. Further, Textron’s Cash Collateral should be maintained separately and not

commingled with either the proceeds from the proposed DIP Facility or other unencumbered

cash of the affiliated Debtor entities. Finally, neither the replacement liens nor the

superpriority claims proposed to be granted to Textron should be subordinated to the

artificially created rights of Gulf Bay.

2. Section 364(d) Adequate Protection

As set forth above, Section 364(d) provides that the Court “may authorize the

obtaining of credit or the incurring of debt secured by a senior or equal lien on property of

the estate that is subject to a lien only if. . . there is adequate protection of the interest of the
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holder of the lien on the property of the estate on which such senior or equal lien is proposed

to be granted.” 11 U.S.C. §364(d)(1).

In order to obtain an order approving DIP financing on a senior secured basis, the

debtor bears the burden of proof of showing that it was unable to obtain such credit on a

junior basis. Second, the debtor bears the burden of proving that the existing lienholder’s

interest is adequately protected, which should be premised on facts or projections with a firm

evidentiary basis. In re Mosello, 195 B.R. 277, 287, 292 (Bankr. S.D.N.Y. 1996). The

Bankruptcy Code does not expressly define adequate protection, but section 361 states that it

may be provided by (1) periodic cash payments; (2) additional or replacement liens; or (3)

other relief resulting in the “indubitable equivalent” of the secured creditor's interest in such

property. 11 U.S.C. § 361. Adequate protection ensures that the prepetition lender receives

the benefit of its prepetition value proposition. “In other words, the proposal should provide

the prepetition secured creditor with the same level of protection it would have had if there

had not been post petition superpriority financing.” In re Swedeland Dev. Group, Inc., 16

F.3d 552, 564 (3d Cir. 1994).

Courts have consistently held that a bankruptcy court may not grant a lien which

primes a pre-existing secured creditor without providing new collateral as adequate

protection. See, e.g. Matter of St. Petersburg Hotel Assoc., Ltd., supra (denying debtor’s

request to approve financing secured by priming lien absent compensatory measures to

assure the preexisting secured creditor’s position because “to permit the Debtors to saddle

this property with an additional encumbrance which is superior to the interest of the

Mortgagee would clearly operate to further deteriorate the position of the Mortgagee…”); In
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re Windsor Hotel, LLC, 295 B.R. 307 (Bankr. C.D. Ill. 2003) (where debtor could not show

that property securing creditors’ claims had value in excess of the claims and debtor had no

other unencumbered assets with which to provide creditors a replacement lien, debtor’s

request for leave to borrow on superpriority basis was denied).

Because a priming lien “displaces liens on which creditors have relied in extending

credit, a court that is asked to authorize such financing must be particularly cautious when

assessing whether the creditors so displaced are adequately protected.” In re Mosello, 195

B.R. at 289 (citing In re First South Saving Assn., 820 F.2d 700, 710 (5th Cir. 1987)). As

stated by Collier on Bankruptcy:

The ability to prime an existing lien is extraordinary, and in
addition to the requirement that the trustee be unable to
otherwise obtain credit, the trustee must provide adequate
protection for the interest of the holder of the existing lien…In
most cases, adequate protection is provided by conditioning or
limiting the borrowing in order to maintain a sufficient equity
in the subject property to protect the existing lienholder.

COLLIER ON BANKRUPTCY, Vol. 3, § 364.05 (15th ed. Rev. 2002). See also In re

Mosello, 195 B.R. at 288 (“The goal of adequate protection is to safeguard the secured

creditor from diminution in the value of its interest during the Chapter 11 reorganization”)

(quoting In re 495 Central Park Avenue Corp., 136 B.R. 626, 631 (Bankr. S.D.N.Y. 1992);

In re Martin, 761 F.2d 472, 474 (8th Cir. 1985) (“The concept of adequate protection was

designed to insure that the creditor receives the value for which he bargained”).

3. The “Waterfall” Provision Contained in the Proposed DIP Facility Does
Not Provide Textron With Adequate Protection

There is little in the so-called “waterfall provision” to satisfy the Court that the stated

values will be realized in the event of a foreclosure by Gulf Bay or how the values will be
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credited against the balance of the DIP Loan Facility. Indeed, Textron remains concerned

that the values upon which the waterfall provision appear to be based may not be realized in

an event of default on the DIP Facility. In their current form, the so-called waterfall

provision lacks sufficient specificity and certainty regarding the process for Gulf Bay to

realize on and ascribe value to collateral to which it is required to limit its recourse prior to

seeking recourse against the Golf Course Collateral, such that the purported grant of adequate

protection to Textron under these provisions is illusory. Accordingly, Textron’s interests are

not adequately protected and it is exposed to the risk of loss of its interest in the Golf Course.

Textron has only recently been provided with appraisals on the proposed collateral. If

the values stated therein by the Debtors are accurate, then there is simply no need for Gulf

Bay to take all the collateral proposed in the DIP Financing Motion. If on the other hand, the

values are overstated and the value of the collateral cannot be realized after “commercially

reasonable” efforts by Gulf Bay, then Textron runs the risk that its Golf Course Collateral

will be diluted. In addition, given the relatively short period of time during which the

Debtors propose to use the interim DIP Loan proceeds, Textron believes that an analysis of

the waterfall provisions set forth in the proposed DIP Loan Facility is premature at this point.

Textron can instead conduct discovery as necessary to determine whether and to what extent

the waterfall provision provides adequate protection.

CONCLUSION

WHEREFORE, Textron respectfully requests that the Court: (i) deny the use of Cash

Collateral absent the furnishing of adequate protection which necessarily will include a

provision which will ensure that Textron’s Cash Collateral is used only for operation and
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maintenance of the Golf Course and is not used commingled with the proceeds of the interim

DIP financing for other purposes relating to the Fiddler’s Creek Development; (ii) deny

approval of the proposed DIP Facility on an interim basis to the extent that the DIP Facility

grants Gulf Bay a priming lien on the Golf Course or, alternatively, condition the interim

approval of the DIP Facility, granting interim approval of the proposed DIP Facility without

the inclusion of the Golf Course Collateral, (iii) direct the Debtors to provide a complete

adequate protection package to Textron; and (iv) grant such further relief as justice and

equity require.

Dated: March 1, 2010 Respectfully submitted,

/s/ Robert A. Soriano
Robert A. Soriano (FBN 445002)
E-mail: sorianor@gtlaw.com
GREENBERG TRAURIG, P.A.
625 East Twiggs Street, Suite 100
Tampa, Florida 33602
Telephone: (813) 318-5700
Facsimile: (813) 318-5900

Mark David Bloom (FBN 303836)
E-mail: bloomm@gtlaw.com
Aaron P. Honaker (FBN 048749)
E-mail: honakera@gtlaw.com
GREENBERG TRAURIG, P.A.
1221 Brickell Avenue
Miami, Florida 33131
Telephone: (305) 579-0500
Facsimile: (305) 579-0717

Attorneys for Textron Financial Corporation
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Objection to Use of Cash

Collateral and Limited Objection to Senior Secured Post-Petition Financing has been served

this 1st day of March, 2010 to all parties participating in CM/ECF Electronic Noticing and by

U.S. Mail to:

Fiddler’s Creek, LLC
8156 Fiddler’s Creek Parkway
Naples, FL 34114

Paul J. Battista
Genovese Joblove & Battista PA
100 Southeast 2nd Street, 44th Floor
Miami, FL 33131

United States Trustee - FTM
Timberlake Annex, Suite 1200
501 East Polk Street
Tampa, FL 33602

and the 1007-2 parties in interest listed on the attached matrix.

/s/ Robert A. Soriano
Attorney
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