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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

Fort Myers Division
www.flmb.uscourts.gov

In re: Case No. 9:10-bk-03846-ALP
FIDDLER’S CREEK, LLC, et al. 1

Chapter 11

______________________________/

APPLICATION BY PEPI CAPITAL, L.P. FOR PAYMENT
OF ADMINISTRATIVE EXPENSE CLAIM

PEPI Capital, L.P., a Delaware limited partnership2 (“PEPI”) hereby makes its 

application for administrative expense claim and respectfully moves the Court, after opportunity 

for notice and hearing, to order the Debtors to pay said claim forthwith, as follows:

A. Background

PEPI is a spurned DIP lender, the proverbial “bride left at the altar.”  Despite months of 

effort negotiating a complicated $27 million DIP Loan, and despite repeated assurances by the 

developer that PEPI was the DIP lender selected by these Debtors, on the eve of the Chapter 11 

filings, PEPI was spurned as the DIP lender with a trumped up default letter.  In what appears to 

be a naked attempt by the Debtors to avoid paying the remainder of the Commitment Fee and the 

$1 million Break Up Fee, the Debtors now reveal, utilizing the same documents negotiated by 

PEPI, that the developer will provide fundamentally the same DIP loan that PEPI was prepared 

  
1  The Debtors seeking jointly administered proceedings are: (i) Fiddler’s Creek, LLC; (ii) 951 Land Holdings, 
LLC; (iii) 951 Land Holdings, Ltd.; (iv) DY Associates, LLC; (v) DY Land Associates, Ltd.; (vi) FC Beach, LLC; 
(vii) FC Beach, Ltd.; (viii) FC Golf, LLC; (ix) FC Golf, Ltd.; (x) FC Hotel, LLC; (xi) FC Hotel, Ltd.; (xii) FC 
Marina, LLC; (xiii) FC Resort, LLC; (xiv) FC Resort, Ltd.; (xv) Fiddler’s Creek Management, Inc.; (xvi) GBFC 
Development, LLC; (xvii) GBFC Development, Ltd.; (xviii) GBFC Marina, Ltd.; (xix) Gulf Bay Hospitality 
Debtors, LLC; (xx) Gulf Bay Hospitality, Ltd.; (xxi) Gulf Bay Hotel Debtors, LLC; (xxii) Gulf Bay Hotel Debtors, 
Ltd.; (xxiii) DY Land Holdings II, LLC; (xxiv) FC Commercial, LLC; (xxv) FC Parcel 73, LLC; (xxvi) GB 
Peninsula, Ltd., (xxvii) GBP Development, Ltd. and (xxviii) GBP Development, Ltd.

2 PEPI is an affiliate of Perot Investments of Dallas, Texas.
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to fund.  If the Court approves the Ferrao DIP Loan, then PEPI respectfully requests that it 

receive the benefit of the bargain that it made with the Debtors and the developer—payment of 

the remaining Commitment Fee of $405,000, and payment of the $1 million Break Up Fee.

Four months prior to filing these Chapter 11 cases, on October 20, 2009, Fiddler’s Creek, 

LLC, signed a term sheet with PEPI3 to “consider providing an underwritten commitment for up 

to $27,000,000 in debtor in possession financing to Fiddler’s Creek and certain of its subsidiaries 

and affiliates,” all of which are now debtors before this Court.  A perusal of the Term Sheet, a 

copy of which is attached hereto as Exhibit “A,” indicates that many of the terms, including the 

interest rate of 12%, is identical to that being requested by Mr. Ferrao’s entity in the Emergency 

Motion for Approval of DIP financing (the “Ferrao DIP Loan”).

Indeed, three months after execution of the Term Sheet, after countless hours of 

negotiation and due diligence, Fiddler’s and PEPI signed a Commitment Letter (the “PEPI 

Commitment Letter”), a copy of which is attached hereto as Exhibit “B,” which when compared 

to the Ferrao commitment letter attached to the Debtors’ DIP Motion, is substantially identical in 

many respects.  Virtually all of the elements of the Ferrao DIP Loan were conceived, negotiated 

and finalized by PEPI.4 In fact, in the period between execution of the Term Sheet and the 

Commitment Letter, Mr. Ferrao’s counsel emerged as significant participants in the negotiation 

of the Commitment Letter, with copies of most correspondence on the matter sent to Mr. 

Ferrao’s counsel, and his counsel participating in key negotiating phone conferences with PEPI 

and its counsel.  PEPI is shocked and appalled that the very people who were telling PEPI that it 
  

3 After the signing of the Term Sheet, Petrus Private Investments, LP, changed its name to PEPI Capital, LP.

4 The final PEPI DIP Loan documents include negotiated modifications to some of the Commitment Letter terms 
which both Debtor’s and Mr. Ferrao’s counsel had advised PEPI were acceptable—until Mr. Ferrao decided to make 
the DIP loan himself.  In addition, the Ferrao DIP Commitment Letter does not contain a deed in lieu and valuation 
mechanism—something which the Debtor’s complain in their default letter is a “critical provision” of the PEPI 
Commitment Letter.
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is the “only horse in the race” never revealed that they were prepared to make fundamentally the 

same DIP loan using PEPI’s carefully negotiated work product. 

After the PEPI Commitment Letter was signed on January 27, 2010, PEPI diligently 

completed its due diligence and produced a complete set of closing papers.  PEPI was prepared 

to close and fund the PEPI DIP Loan—and advised the Debtors of that fact as recently as 

February 23, 2010.  Beginning prior to the signing of the Commitment Letter on January 27, 

2010, Mr. Ferrao’s counsel were taking an increasingly substantial role in the negotiation of the 

DIP Loan Documents—to the point where Mr. Ferrao’s counsel in the beginning part of 

February were the primary negotiators of certain key documents such as the DIP Loan 

Agreement.  

By February 17, 2010, there was just one point that was still left to negotiate—the 

wording of a “Purchase Option” providing Mr. Ferrao (or his companies) the opportunity to 

purchase the PEPI DIP Loan at par if the Debtors defaulted in payment of the PEPI DIP Loan—a 

term beneficial to Mr. Ferrao, but without tangible benefit to the Debtors or their creditors.  As it 

had consistently required, PEPI would only consent to a Purchase Option for the developer if 

upon exercising the Purchase Option there were a full release by all Debtors, which obviously 

requires the review and approval of this Bankruptcy Court.  When PEPI would not budge on this 

point, Fiddler’s Creek concocted a “default letter”5 claiming that PEPI had defaulted in its 

Commitment, demanding return of the Commitment Fee, and conveniently setting up a defense 

to payment of the remainder of the Commitment Fee and the Break-Up Fee provided for in the 

PEPI Commitment Letter.  Interestingly, one of the two reasons given in the default letter as 

grounds for PEPI’s default under the Commitment Letter is “the decision by PEPI to delete from 

  
5 A copy of the “default letter” is attached hereto as Exhibit “C.”
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the loan documents those certain critical provisions of the waterfall required by the Commitment 

Letter concerning an escrow for deeds in lieu of foreclosure and consent judgments, and most 

importantly, the valuation mechanism related to the foreclosure of the collateral securing the 

Loan in respect of the waterfall.”  Exhibit “C,” page 1.  Of course, the provision is so “critical” 

that it is completely missing from the Ferrao Commitment Letter, and PEPI had deleted it (and 

offered to put it back in) because it was first suggested by Debtor’s counsel, and Debtor’s 

counsel advised PEPI that the consent judgment could not be given under Florida law.

Even after receiving the transparently biased default letter, PEPI responded with its own 

letter indicating that it was, and remains, available to close the PEPI DIP Loan.  A copy of the 

PEPI response letter is attached hereto as Exhibit “D.” 

Prior to the receipt of the default letter, PEPI was advised on numerous occasions by the 

Debtor’s counsel that PEPI was the only game in town, that despite lengthy efforts by the 

Debtors, they had been unable to obtain financing from any source on more favorable terms than 

that offered by PEPI.  Similarly, Mr. Ferrao repeatedly affirmed to PEPI that they had selected 

PEPI as DIP lender, “had selected their horse and were going to ride it.”  In its Motion for DIP 

Financing, carefully crafted and finalized by the Debtor’s counsel on February 15 and forwarded 

to PEPI, Debtor’s counsel said:  

“Over the past twelve (12) months, the Debtors, with the assistance of their professionals, 
have worked with brokers and a variety of lenders to attempt to secure both an out of 
court refinancing of their debt as well as debtor in possession financing related to these 
Chapter 11 cases.  In those efforts, the Debtors negotiated with several different lenders, 
provided each of them with substantial due diligence, paid due diligence fees and 
negotiated different term sheets for such debt.  Notwithstanding such efforts, the Debtors 
were not able to obtain financing (whether in court or out of court) on terms more 
favorable than the [PEPI] DIP Loan.”6  

  
6 Debtor’s final form DIP Motion forwarded to PEPI on February 15, 2010, and attached hereto as Exhibit “E.”
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PEPI has every reason to believe that Debtor’s counsel meant what he said when he 

wrote and forwarded those words to PEPI.  Certainly, PEPI relied upon what it was being told by 

the Debtor’s as to the importance of PEPI to the Debtor’s plans to file chapter 11 and obtain 

financing to continue the Debtor’s operations while the market returned to prior levels.  

Moreover, PEPI relied upon the Debtors’ promise to provide for a break-up fee as an inducement 

to PEPI devoting substantial time and resources to underwriting and approving this very 

complicated loan.

As best expressed by Debtor’s counsel:  

“As set forth above in detail, the Debtors have determined, in the exercise of their best 
business judgment, that entering into the DIP Loan is warranted, necessary and in the best 
interests of the Debtors and their bankruptcy estates.  One of the terms and conditions of 
the DIP Loan is the requirement of the Debtors to pay to the DIP Lender an amount equal 
to $1,000,000 (the “Break-Up Fee”) in the event the Debtors, directly or indirectly, enter 
into a letter of intent, proposal letter, expense deposit arrangement, commitment letter, 
loan agreement, or other agreement for a financing alternative to the DIP Loan that is 
approved by this Court.  The Break-Up Fee is in addition to any other amount paid or 
payable under the DIP Loan.  Per the terms of the DIP Loan, the Break-Up Fee shall be 
payable on the earlier of (1) the funding of the alternative financing, or (2) 30 days after 
approval of the alternative financing by this Court.”  

Exhibit “E,” paragraph 80.

The approval of a Break Up Fee was always a requirement of the PEPI DIP Loan.  As 

Debtor’s counsel was ready to argue to this Court: 

“The Debtors assert that such approval is beneficial to the Debtors' estates and 
creditors because it affords the Debtors the means necessary to induce the DIP 
Lender to move forward with the DIP Loan.”  

Exhibit “E,” paragraph 82.  

PEPI agrees with this statement.  Absent the Break Up Fee, neither PEPI, nor any other 

arms length lender, would have committed the time or resources to underwrite and approve this 

DIP Loan.  Had the Debtor’s equity owner indicated prior to February 23 that he would provide 
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the DIP financing, which he didn’t, no arms length DIP lender would have even considered 

entering into the Commitment Letter without a very substantial Break Up Fee.

Importantly, the PEPI Break Up Fee is only payable by the Debtors if the Debtors seek 

alternative financing that is also approved by this Court.  Again as most clearly stated by the 

Debtor’s counsel:  

“Given the unique nature of these Debtors and the DIP Loan, the Debtors do not believe 
that any such alternative financing is available.  In fact, the Debtors explored all such 
options prior to entering into the DIP Loan with the DIP Lender.  The approval of 
breakup fees in connection with the larger chapter 11 cases has become an establish 
means of insuring that third party lenders and purchasers are protected from being a 
“stalking horse,” whether it is for the purchase of assets or the advancement of a debtor in 
possession loan.”  

Exhibit “E,” paragraph 82.  

At no time did PEPI imagine it would become the “stalking horse” to Mr. Ferrao.  Absent 

the Break Up Fee provision, PEPI would not have entered into the Commitment Letter.  Given 

these circumstances, if the Debtors proceed to obtain approval of the Ferrao alternative DIP 

Loan, then PEPI believes it is entitled to an administrative expense claim for the $1 million 

Break Up Fee, payable pursuant to the terms of the Commitment Letter.

Moreover, in further reliance on the Debtors’ promises, and as further inducement to 

provide the Commitment Letter, the Debtors stipulated that they would bring an application for 

approval of the Break Up Fee as an administrative expense claim.  The Commitment Letter 

provides:  

“The Break-Up Fee is in addition to any other fee or expense reimbursement herein.  The 
Company [Fiddler’s Creek and GB Peninsula] shall take all necessary action in the 
Bankruptcy Court to authorize the payment of the Break-Up Fee when it accrues 
including, without limitation, stipulating that such fee is an allowed Chapter 11 
administrative expense payable immediately, budgeting for the Break-Up Fee in any 
alternative cash collateral or financing budget, and filing an application to pay the Break-
Up Fee, if necessary.”  

Commitment Letter, Exhibit “B,” page 10.
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B. The Commitment Fee

From the inception of the Term Sheet, the Commitment Fee negotiated between the 

parties has always been 3%, earned immediately, and pursuant to the Term Sheet, to be paid 

upon issuance of the Commitment Letter.  At the request of Fiddler’s Creek, PEPI agreed that the 

Commitment Fee could be paid in two installments, one-half upon issuance of the Commitment 

Letter, and one-half upon approval of the Initial Advance of $4 million under the Credit Facility.  

One-half of the Commitment Fee was paid to PEPI upon issuance of the Commitment Letter, but 

although earned, the remaining one-half of the Commitment Fee is currently due and owing from 

the Debtors.  As has been previously noted, the Break Up Fee is in addition to all other fees due 

under the Commitment Letter, including the one-half of the unpaid Commitment Fee.

C. Argument and Authorities

PEPI is making this Application, in part,7 to put on notice all parties and the Court that 

a) PEPI believes it fulfilled all prerequisites to making the PEPI DIP Loan, b) PEPI strenuously 

disputes that it was in material default of the Commitment Letter, c) PEPI was ready to make the 

PEPI DIP Loan, d) the Debtors had given no prior warning to PEPI that the Debtors, on the eve 

of filing these chapter 11 cases, would advise PEPI that equity would instead make the DIP 

Loan, and e) that PEPI is entitled to an administrative expense claim, payable immediately, for 

the Break Up Fee and the unpaid portion of the Commitment Fee.  

As part of the inducement for PEPI to enter into the Commitment Letter was an 

understanding that the Debtors would prepare arguments for the Court and creditors as to why 

PEPI was entitled to loan protections, such as the Break Up Fee.  Instead of rewriting the 

Debtor’s arguments, PEPI believes it is illustrative of the Debtor’s intentions if it presents to the 

  
7 PEPI expressly reserves all of its claims, rights, defenses and remedies in regard to all aspects of the PEPI DIP 
Loan.
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Court the very arguments that the Debtor’s counsel had propounded to PEPI as recently as 

February 15, for the approval of the Break Up Fee.  Those arguments are included in paragraphs 

83 through 86 of the Debtor’s Motion attached hereto as Exhibit “E.”  Although restated below 

verbatim, PEPI reserves the right to offer alternative or amended arguments in favor of the 

awarding of the Break Up Fee.8

Paragraph 83, Exhibit “E”: “Three different approaches have been used by the 

bankruptcy courts in assessing the validity and enforceability of bidding incentives, including 

payment of break up fees.  The first approach – the business judgment test – is based on the 

corporate control cases and applies the business judgment rule to make certain that such 

protections are promoted, not deterred, and that the fees are reasonable in relationship to the size 

of the transaction and the bidder's efforts.  See In re Twenver, Inc., 149 B.R. 954, 956 (Bankr. D. 

Col. 1992), adopting In re Integrated Resources, Inc., 135 B.R. 746, 753 (Bankr. S.D.N.Y. 

1992), aff’d, 147 B.R. 650 (S.D.N.Y. 1992), appeal dismissed, 3 F.3d 49 (2d Cir. 1993); In re 

Metaldyne Corp., 409 B.R. 661, 667-68 (Bankr. S.D.N.Y. 2009) (applying business judgment 

test to Debtor’s selection of stalking horse bidder); see also Cottle v. Stores Communications, 

Inc., 849 F. 2d 570 (11th Cir. 1988) (using business judgment test in corporate control context). 

This approach also has been endorsed by a leading bankruptcy treatise. See 3 Collier on 

Bankruptcy § 363.02[6] at 363-21 (15th ed. 2005) (courts "should approve [bidding incentives] 

unless they are unreasonable or appear more likely to chill the bidding process than to enhance 

it.").”

Paragraph 84, Exhibit “E”: “The second approach – the best interests of the estate test 

– focuses on whether the bidding incentive at issue is in the best interests of the estate to ensure 
  

8 PEPI assumes that this Application will be a contested matter subject to an opportunity for notice and later 
hearing.  PEPI reserves the right to supplement or amend the arguments herein upon any hearing of this matter.
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that the debtor's estate is not unduly burdened and that the relative rights of the parties are 

protected. See In re America West Airlines, Inc., 166 B.R. 908, 912 (Bankr. D. Ariz. 1994) (“this 

Court declines to follow other Bankruptcy Court’s opinions where break-up fees are treated as 

another topic of corporate negotiation without reference to what in fact is in the best interests of 

the estate.”); see also In re S.N.A. Nut Co., 186 B.R. 98, 104 (Bankr. N.D. Ill. 1995) (adopting 

America West); In re Tiara Motorcoach Corp., 212 B.R. 133, 137 (Bankr. N.D. Ind. 1997) 

(same).”

Paragraph 85, Exhibit “E”: “The third approach – the administrative claim test –

considers whether the bidding incentive at issue is "actually necessary to preserve the value of 

the estate." See In re O'Brien Environmental Energy, Inc., 181 F. 3d 527, 535 (3d Cir. 1999) 

(concluding that none of the cases which support the first two approaches “offers a compelling 

justification for treating an application for break-up fees and expenses under § 503(b) differently 

from other applications for administrative expenses under the same provision”); see also 

AgriProcessors, Inc. v. Iowa Quality Beef Supply Network, L.L.C. (In re Tama Beef Packing, 

Inc.), 290 B.R. 90, 97-98 (B.A.P. 8th Cir. 2003) (adopting reasoning of O’Brien and holding that 

administrative expense jurisprudence is applicable); In re President Casinos, Inc., 314 B.R. 786, 

789 (Bankr. E.D. Mo. 2004) (citing Tama Beef as applicable circuit precedent); In re Dorado 

Marine, Inc., 332 B.R. 637 (M.D. Fla. 2005) (using administrative expense test, citing O’Brien);

In re Beth Israel Hospital Ass’n of Passaic, 2007 WL 2049881 at *15 (Bankr. D.N.J. July 12, 

2007) (break-up fees must be determined by the same standard applied to the allowance of any 

administrative expense); (In re Reliant Energy Channelview, LP, 403 B.R. 308, 311 (D. Del. 

2009) (parties agreed that O’Brien set forth correct standard).”

Case 9:10-bk-03846-ALP    Doc 50    Filed 03/02/10    Page 9 of 11



- 10 -

Paragraph 86, Exhibit “E”: “The Debtors submit that under each of the above tests the 

proposed Break Up Fee will preserve and enhance the Debtors’ estates as it is a vital protection 

required by the DIP Lender in order to go forward with the DIP Loan.  Without this protection, 

the DIP Lender may elect to withdraw from the DIP Loan, leaving the Debtors’ estates without 

the necessary funding they need to preserve assets and maximize the value of the Debtors’ 

estates.  Moreover, the amount of the proposed Break Up Fee, 3.7% of the DIP Loan is 

reasonable under the circumstances and in light of the substantial time and effort that the DIP 

Lender has invested in negotiating the terms and conditions of the DIP Loan as well as all of the 

due diligence that has been done in connection therewith.  The Debtors submit that the amount of

the Break-Up Fee is consistent with both market rates and recent break up fees that have been 

approved in other large Chapter 11 cases in the context of sale cases.  See In re Continuum Care 

Services, Inc., No. 07-10749-JKO (Bankr. S.D. Fla. December 12, 2007) (approving breakup fee 

in the amount of $360,000 [3.0%]); In re Gemini Cargo Logistics, Inc., No. 06-10870 (Bankr. 

S.D. Fla. April 17, 2006) (approving break-up fee payable in connection with exit financing and 

expense reimbursement of reasonable out-of-pocket expenses); In re Picadilly Cafeterias, Inc., 

No. 03-27976 (Bankr. S.D. Fla. September 14, 2004) (approving payment of expense 

reimbursement as bidder protection); see also In re Tribune Company, No. 08-13141(KJC) 

(Bankr. D. Del. August 31, 2009) (approving “Investor Protections” related to sale of Chicago 

Cubs that included a potential $20,000,000 maximum breakup fee [2.49%]); In re Solutia Inc., 

Case No. 03-17949 (PCB) (Bankr. S.D.N.Y. October 19, 2005) (approving termination fee of 

$7.5 million [2.94%] and reimbursement of expenses up to $2 million); In re Magellan Health 

Servs., Inc., Case No. 03-405115 (PCB) (Bankr. S.D.N.Y. September 8, 2003) (approving 

termination fee of $4 million [2.6%] and reimbursement of expenses up to $1 million); In re 
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Genuity Inc., Case No. 02-43558 (PCB) (Bankr. S.D.N.Y. December 16, 2002) (approving 

breakup fee of $10 million [4.1%] and expense reimbursement up to $3 million).”

WHEREFORE, based upon the foregoing arguments, and with full reservation of an 

opportunity, after notice and a hearing, to present evidence in its favor, PEPI respectfully 

requests approval and immediate payment of the remainder of its Commitment Fee in the amount 

of $405,000, and a Break Up Fee of $1,000,000, and such other and further relief as the Court 

deems just and fit.

K&L GATES LLP
Counsel for PEPI Capital, L.P.
Wachovia Financial Center, 39th Floor
200 South Biscayne Boulevard
Miami, Florida 33131
Tel:  (305) 539-3300
Fax:  (305) 358-7095

By:____ s/ William J. Simonitsch      ________
JEFFREY T. KUCERA
Florida Bar No. 0068233
WILLIAM J. SIMONITSCH
Florida Bar No. 0422060

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on March 2, 2010, I electronically filed the foregoing 

motion with the Clerk of the Court by using the CM/ECF system, which will send a notice of 

electronic filing to all counsel or parties of record registered to receive electronic notices of filing 

in this case.

s/ William J. Simonitsch         
WILLIAM J. SIMONITSCH
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