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The following information is provided by the South Carolina Department of Revenue and
is being posted on the Hays Financial Consulting, LLC web site as a courtesy to the South
Carolina Department of Revenue and any investors who may have potential tax liabilities
in South Carolina. This notice is only applicable to South Carolina taxpayers involved in
the Albert E. Parish, Jr. case.

SOUTH CAROLINA DEPARTMENT OF REVENUE NOTICE
ALBERT E. PARISH, JR. PONZI SCHEME

SOUTH CAROLINA INCOME TAX TREATMENT OF THEFT LOSSES

The South Carolina Department of Revenue has received a number of questions from investors
about claiming theft losses from the Albert E. Parish, Jr. Ponzi scheme (Albert Parish Ponzi
scheme) for South Carolina income tax purposes. This notice discusses South Carolina income
tax filing options for investors.

Theft Loss Claims under Internal Revenue Service Revenue Procedure 2009-20

Following the Bernard Madoff Ponzi scheme, the Internal Revenue Service issued Revenue
Procedure 2009-20. The Revenue Procedure provides an optional safe harbor method that may
be used by taxpayers to claim theft losses from certain criminally fraudulent Ponzi schemes. The
safe harbor method provides qualified investors with a uniform method for determining theft
losses from Ponzi schemes. In addition, the safe harbor method avoids potentially difficult
problems of proving how much income reported in prior years was fictitious or a return of
capital, and alleviates compliance and administrative burdens on both taxpayers and the taxing
authority.

According to the Revenue Procedure, the effective date for use of the safe harbor method is
losses for which the discovery year, based on an indictment or other similar document described
in the Revenue Procedure, is a taxable year beginning after December 31, 2007. Based on the
definition of “year of discovery” in the Revenue Procedure, the Albert Parish Ponzi scheme year
of discovery was 2007.

Notwithstanding the effective date in the Revenue Procedure, in order to facilitate taxpayer
compliance and provide a uniform method for South Carolina taxpayers to claim their theft
losses in the Albert Parish Ponzi scheme, the Department of Revenue will allow taxpayers the
option of using the safe harbor method provided in Revenue Procedure 2009-20 to calculate their
theft losses for South Carolina income tax purposes.1

1 The Department of Revenue cannot speak on behalf of or guarantee any specific treatment by the Internal Revenue
Service; however, based on conversations with IRS personnel, it is the Department of Revenue’s understanding that
the Internal Revenue Service will allow investors in the Albert Parish Ponzi scheme to use the Revenue Procedure
2009-20 safe harbor method for federal income tax purposes. Note: If an investor chooses to use the Revenue
Procedure 2009-20 safe harbor method for federal tax purposes, the investor must also use the safe harbor method
for South Carolina tax purposes.
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The amount of loss that may be deducted is described in detail in Revenue Procedure 2009-20
which can be located on the IRS website at www.irs.gov. (In the top left-hand corner of the site,
search for “Revenue Procedure 2009-20”) and is also attached as a PDF file to this Notice. In
general, under the Revenue Procedure safe harbor method, investors can claim a theft loss of
95% of the taxpayer’s cash investments and fictitious earnings previously reported as taxable
income.

The procedure for filing a South Carolina theft loss in the Albert Parish Ponzi scheme is
discussed in more detail later in this Notice.

Amended South Carolina Income Tax Returns Filed for 2004, 2005, and 2006

At least some investors amended their 2004, 2005, and 2006 South Carolina income tax returns
to eliminate income reported from the Parish Economics, LLC and claimed refunds of taxes in
some or all of those years. The Department of Revenue has accepted and paid refunds on these
South Carolina amended returns filed for 2004, 2005, and 2006. Taxpayers who have amended
these returns can still file a theft loss claim for South Carolina income tax purposes using the
Revenue Procedure 2009-20 safe harbor method, but they will need to make adjustments to the
theft loss calculation worksheet to account for the amount of income eliminated by these
amended returns. This adjustment is on line 11 of the worksheet located on Appendix SC-A.
The adjustment is necessary because (1) it is the Department of Revenue’s understanding that the
Internal Revenue Service did not accept at least some of these amended returns for federal
income tax purposes and (2) Revenue Procedure 2009-20 prohibits the use of the safe harbor for
investors that have amended prior years’ returns to remove fictitious income. Since South
Carolina has accepted these amended returns, an adjustment must be made to account for the fact
that this fictitious income has already been eliminated by the investors through the amended
returns. Without the adjustment, investors would effectively double their theft loss deductions for
those years.

How to File a South Carolina Claim for Theft Losses under Revenue Procedure 2009-20

To use the safe harbor method for South Carolina income tax purposes, a qualified investor must
amend his South Carolina income tax return for tax year 2007 (Form SC 1040X for individuals).

1. All amended returns should be sent directly to:

David Mays
Audit Services
South Carolina Department of Revenue
PO Box 11960
Columbia, SC 29211

2. At the top of the front page of the return, the taxpayer must write “Albert Parish Theft
Loss Return.”

http://www.irs.gov/
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3. The return must include a federal Form 4684 with “For South Carolina Income Tax
Purposes Only” written at the top. The taxpayer must enter the “deductible theft loss”
amount from line 11, Part II of Appendix SC-A (attached to this notice) on line 34,
section B, Part I, of the Form 4684. Do not complete the remainder of section B, Part I, of
the Form 4684.

4. Attach the executed statement provided in Appendix SC-A of this Notice to the
qualified investor's amended South Carolina income tax return for tax year 2007.

5. The amended South Carolina income tax return for tax year 2007 must be filed within
3 years of the original filing date or 3 years from the date of filing if a proper extension
was filed and the return was filed by the extended due date. For individuals who filed
their 2007 returns by April 15, 2008, the amended return must be filed by April 15, 2011.

6. By executing the statement provided in Appendix SC- A, the taxpayer agrees—

(1) Not to deduct in the discovery year any amount of the theft loss in excess of the
deduction permitted by Section 5 of Revenue Procedure 2009-20;
(2) Not to file or amend returns to exclude or recharacterize income reported with
respect to the investment arrangement in taxable years before the discovery year
after the date of filing the amended 2007 income tax return on which safe harbor
method in Revenue Procedure 2009-20 is used;2

(3) Not to apply the alternative computation in Internal Revenue Code § 1341 with
respect to the theft loss deduction allowed by the safe harbor method; and
(4) Not to apply the doctrine of equitable recoupment or the mitigation provisions in
Internal Revenue Code §§ 1311-1314 with respect to income from the investment
arrangement that was reported in taxable years that are otherwise barred by the
period of limitations for filing a claim for refund.

Taxpayers Who Choose Not to Use the Safe Harbor Method

A taxpayer who chooses not to apply the safe harbor method provided in Revenue Procedure
2009-20 for claiming a Ponzi scheme theft loss is subject to all of the generally applicable
provisions governing the deductibility of losses under Internal Revenue Code § 165. The
taxpayer must also establish, through sufficient documentation, the amount of the claimed loss
and must establish that no claim for reimbursement of any portion of the loss exists with respect
to which there is a reasonable prospect of recovery in the taxable year in which the taxpayer
claims the loss. Internal Revenue Service Revenue Ruling 2009-9 provides additional
information on claiming theft losses from Ponzi schemes when not using the safe harbor method
and may be obtained through the Internal Revenue Service website at www.irs.gov. Generally a
theft loss claimed under Internal Revenue Code § 165 without use of the safe harbor will be

2 NOTE: Although the South Carolina Department of Revenue has allowed amended returns to remove fictitious
income for tax years 2004, 2005, and 2006, for tax years beginning after 2006, the Department of Revenue follow
the Internal Revenue Service’s position on this issue and will not allow taxpayers to amend returns to remove
fictitious income in Ponzi scheme cases.
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claimed in years later than if the theft loss were claimed using the safe harbor method provided
in Revenue Procedure 2009-20.

Note: If an investor chooses to use the safe harbor method provided in Revenue Procedure 2009-
20 for federal tax purposes, the investor must also use the safe harbor method for South Carolina
tax purposes.

Net Operating Loss Carry Forwards and Carry Backs

For taxpayers who cannot use the entire amount of the theft loss in 2007, South Carolina allows
net operating loss carry forwards for the same time periods as provided in the Internal Revenue
Code. South Carolina does not allow net operating loss carrybacks. See S.C. Code Section 12-
6-50(6).

NOTE: Any questions about this notice should be directed to David
Mays, South Carolina Department of Revenue, (803) 898-5681.

TO ASSIST YOU IN ANALYZING YOUR SPECIFIC TAX SITUATION,
YOU MAY WISH TO PROVIDE THIS NOTICE TO YOUR TAX PREPARER
OR TAX CONSULTANT.

NOTE FROM HAYS FINANCIAL CONSULTING, LLC: The information presented in
this notice is not tax advice from Hays Financial Consulting, LLC and should not be
construed as such, and each individual, or entity, should consult with a qualified tax
advisor who has knowledge of your specific situation in order to determine the appropriate
tax treatment.
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Appendix SC-A

Statement by Taxpayer Using the Safe Harbor Method in Rev. Proc. 2009-20
to Determine a Theft Loss Deduction Related to a the Albert E. Parish, Jr.
Ponzi Scheme for South Carolina Income Tax Purposes

Part 1. Identification

1. Name of Taxpayer _____________________________________________

2. Taxpayer Identification Number ___________________________________

Part II. Computation of deduction

(See Rev. Proc. 2009-20 for the definitions of the terms used in this worksheet.)

Line Computation of Deductible Theft Loss Pursuant to Rev. Proc. 2009-20

1 I Initial investment

2 Plus: Subsequent investments (subsequent investments does not include reinvestment of income reported on
income tax returns. These amounts should be income on line 3)

3 Plus: Income reported in prior years (including income reported in 2004, 2005, and 2006 even if you amended your
South Carolina income tax returns to remove this income)

4 Less: Withdrawals ( )

5 Total qualified investment (combine lines 1 through 4)

6 Percentage of qualified investment
(95% of line 5 for investors with no potential third-party recovery; 75% of line 5 for investors with potential third-
party recovery)

7 Actual recovery

8 Potential insurance/SIPC recovery

9 Income eliminated through filing an amended South Carolina income tax return for 2004, 2005, and 2006

10 Total recoveries (add lines 7, 8, and 9)

11 Deductible theft loss (line 6 minus line 10 )

Part III. Required statements and declarations

1. I am claiming a theft loss deduction pursuant to Rev. Proc. 2009-20 from a specified
fraudulent arrangement conducted by Albert E. Parish, Jr. or Parish Economics LLC.

2. I have written documentation to support the amounts reported in Part II of this
document.

3. I am a qualified investor as defined in § 4.03 of Rev. Proc. 2009-20.
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4. If I have determined the amount of my theft loss deduction under § 5.02(1)(a) of Rev.
Proc. 2009-20, I declare that I have not pursued and do not intend to pursue any potential
third-party recovery, as that term is defined in § 4.10 of Rev. Proc. 2009-20.

5. I filed amended South Carolina income tax returns for the following tax year or years
to eliminate fictitious income from the Albert E. Parish, Jr. Ponzi scheme. (Please
indicate NONE if no South Carolina amended returns were filed.)

______________________

______________________

______________________

______________________

6. I have not claimed these theft losses or sought a refund for these losses in any other
state.

Part IV. Signature

I make the following agreements and declarations:

1. I agree to comply with the conditions and agreements set forth in Rev. Proc. 2009-20
(except to the extent this Notice conflicts with Rev. Proc. 2009-20), this Notice, and
Appendix SC-A.
2. Under penalties of perjury, I declare that the information provided in Parts I-III of this
document is, to the best of my knowledge and belief, true, correct and complete.

FOR INDIVIDUALS

Your signature here _____________________________ Date signed: ___________

Your spouse's signature here _______________________________ Date signed: ________

FOR ESTATES AND TRUSTS

Signature of executor or trustee ___________________________________________

Date signed _____________________

FOR CORPORATIONS (Including S Corporations And Limited Liability Companies Treated as
Corporations)

Corporate Officer's signature ________________________________________
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Title _______________________________________

Date signed _______________________

OTHER ENTITIES (E.g., Partnership, Limited Liability Company treated as Partnerships)

Partnership or Limited Liability Company Officer's signature

____________________________________________________________________

Date signed _________________


