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Fiduciary: Definead

(with emphasis added)
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Eiduciary Duty.
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Standard ofi Behavior
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Current vs. Historical
Eiduciary Roles




Comparison Of Four Fiduciary Roles
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Roots In Law
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How Do You Become
Appointed As A Eiduciary?
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Who Selects The Fiduciary?




The Role Of A Trustee
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Statutory Structure
Chapter 7 And 11 Trustees
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The Role Ofi A Recelver
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Statutory Structure
Receilverships
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Reasons For Appointment
Ofi A Recelver
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Examples Of Recelver Appoeintments
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Source Of The Recelver’'s Authority:
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Key Issues For A Receiver Order
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Key Issues For A Receiver Order




Key Issues For A Receiver Order
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The Role Of An Assignee
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Statutory Structure
Assignee In “ABC”
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Appointment Of An Assignee
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Key Issues For An ABC Contract
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Key Issues For An ABC Contract
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Trustee, Recelver Or Assignee 7
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Situations Where Trustees May Have Advantages
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More Situations Where Trustees
May: Have Advantages




\When Appointment of a Recelver or
Assignee May Be More Attractive
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Valuntary Petition
Debior files peition,

cling Rule 1002, sreditor
Individual debtor lists, Rul
obtains credit 1007(a)(L); small
counseling from an business deblors file
financial statemens
tax returns, Code

Stater

Individual debtor,

with primarily

§H116(1): filing

co

Code §109(h)

“order for relicf.”
Code §301

nstitutes an (b)), plus pay

Filing Fee payable
at filing of petition
28 US.C. §1930

Stay expires 30 days afler
iling of motion

Stay terminates 60 days

afier motion unless court

Final hearing shall be

Procedure Under Chapter 11
of the Bankruptcy Code

Forsingle asset real estate

updated to BAPCPA 2005

|

unless court

renders final concluded not later than 30

debtar, stay lifted 90 days after

Stay Secured

Stay
Litigation

Meeting of
Creditors

Allowance
of Claims

Cash
Collateral

creditors, others

required

continues it
Code §362(c)

Nutice of Case
sets date for

2002(a)(1)
sets claim
filing deadline
Form9

Motion to Use
15 days notice

preliminary
bearing possible,

Chapter 11
Plan

Rule 4001 (b)

code §521(e)(2)

Ina small business case
d

after arder for relief,
Code §1116(3)

Cash
Collateral
Hearing Court

decision, Code,

days after conclusion of

Final
Hearing
onmotionto lift

preliminary hearing,

362(e)(2;
§362(e)(2) Code §362(¢)

order for relief unless debtor
files plan or commences pay-
ments. Code §362(4)(3)

stay, Code §362(¢)

i

Mecting
USS. trustee holds
the meeting af creditors
20 to 40 days afler the

‘Complaint
to
Discharge
2003(a); debtor must sgn N
appear, Code 343:judge | Litigation
does not attend,
Code §341(c)

particular debt
ofindividual

Deadline determine
debt ¢

Val
of Collateral

Mation for

Any party in
interest may

tion

Valuation
Hes Court
holds hearing to

move for
valuation ofa
sceured elaim,

Rule 3012

ode
§523(c) is 60 days afier first date set
for §341 meeting, Rule 4007(c)

debtor,
Code §1141(d)

Peoofs of claim must
be filed within a time.
fixed by the court,
Rule 3003(c)(3)

30 days after creditors'
deadline, Rule 3004

unliquidated
must file,
Code §1111(a)

determines debtor's

right 1o use cash
collateral, Code
$363(CN2)B)

I small business case, debior has excl ight to

order for relief. Deblor must file plan and disclosu

plan for 130 days from
e statement within 300 days
from order for relief. Court has authority 1o extend cither period, Code §1121(c)

ischarge Litigation
Aproseeding to object to the granting o a discharge
or determine the dischargeability of a debtis in the

formof an adversary proceeding, Rule 7001, 4007

[—

Deadline for §1111(b),
election is conclusion

§1111(b)
Election losure hearing,
014

of
a secured claim,
Rule 3012

Findings and
Judgment
FR.Civ. P.52,
S4a)-(e)apply

inadversary

procedin
ules 70

034

Deadline for a governmen-
tal unit 10 file a proof of

s afler order

o 180 day:
forrelief, Code §502(b)

§502(a). Rule
3007; local rules
y require

affidavits

file Code A\ 8
§1i11(b)

elections

=

Chapter 11 Plan
Debtor files plan of

Executory

Schedule of

Debtor files

Contracts

within 15 days
of order for
relief, Rule
1007(b)(1)

Motion fa.

Debtor files
motion to
reject leases

Code §365

Committee
Appointments

Creditors'
Committee

§1102(a)(1)

Order not to
appoint Ina
small business
case, court may
for cause order
50 commitiee
appointed, Code
§1102()3)

Orderto Em-
ploy Attorney
Debtor must
obtain authority
o employ

Rule 2014(a)

Fees and
reporting

Perio

reports are due

within times fixed

by the U.S. trustes or the
court, Rule 2015(a)(3)

Periodic
Report Debtor

Debtor has exchasive right to file plan for 120 days from order for relict. Code §1121(c). Court

has no authority to extend that period beyond 18 months afler order for relict

Debtor or trustee
must begin
performing
unexpircd leases
ofreal or personal

Leases of
nonresidential real
property rejected
ifnot assumed

Order to
Assume
Reject. Court
approves

Objections to
Di

Parties in
interest file
abjections to Disclasure
disclosure Hearing Court holds
st hearing to consider appraval of
R the disclasure statement, Code
§112500); afterward

classifics claims and|
Code §1121(d) inter
specifies their

reatment, Code

S123@I0). (3)

Residential eal property

Deadline for complaint
objecting to discharge is
first date set for hearing
on confirmation,

c 4004(a

Rule 3007

Minimum 25 days notice of confir-
mation hearing. Rule 2002(b)(2)

mails plan, disclosure
statement, court order regarding,
Voling, canfirmation and
ballots to creditors and
shareholders. Rule
3017(d)

Minimum 25 days notice
of disclosure hearing,
Rule 2002(b)(1)

n a small business case, court must
confirm plan within 45 days of plan
iling Court can extend this

deadline. Code §1129(c)

Ballots must be

property within
ays, Code

§365(d)(3). (5)

within 120 days)
Code §365(d)(4)

assumption or
rejection of

leases, execu-
tory contracts.

tory contracts may be
assumed or rejected un
confirmation of plan
§365(d)(2)and (p)(3)

Code §365(a)

Motion to

Organizatianal Change

change 0 ensure

counsel. Code adequate
§1103(a) e representation

$11020040 Code §1021a)4)

US. Trustee

Recommends-
tions on Plan

Ballot
Impaired
Rule 3017c)

rejecting plan,
Rule 3018

Changes
Committee

Tnvestiga

on and Monitoring
debi i

Committce

Membership by ¢

3 s op
the business, provides ereditors access to information,

Code §1102(b)(3)

by recommenda-
tions in disclo-
sure statement or

§1102@)14)

Order to Em-
ploy Attorney
Committee
must ablain
authority to
employ
attorneys,
Code §$1103(a),
2014(2)

Interim Fees
Applications
and orders for

permitied at 120
day intervals,

Code §331

Payment of
Inicrim Fees,
from estate

§1103(c)(3)

Periodic
Report Debtar
summarizes

atement of

quarter on Lust

y ofthe
following month
withholding Rule 2015(a)i5)
Rule 2015(a)(3)

[Quarterty Fe:
ment 28 U S.C
§19300a)(6)

Periodic

inte
cperations of individual debtor

Perd

3
Report Deb

o

Fee appl
nd

confirmation
US. Trustee
ay review 28

U.5.C. §586(1)

Confirmation
Court holds hearing on
objections to plan and to
consider confirmation of plan,
Code §1128, Rule 3020(b).
Valuation of assets ora
determination on allowance of

claims may be necessary to make a

decision on confirmation. 1T
court is inclined to confirm the
plan, court arders debtor to
make Rule 3020
deposit

—_—

ections

may be filed
even afier
confirmation

Order Confirming

depasit, court enters
arder confirming
the plan of reorgani-
aation,
3020(c). Confirma-
tion constitutes
ischarge in

corporate cases.
Code §1141(d)

Rule
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Upto S years

Discharge of
Debtor Unless court
objec

debtor’s discharge,
Rule 4004(c): clerk

4004(z)

Rule 4008

Minimum of 30 days

toallowance of
claim, Rule 3007

g
“laims Court
holds hearings on

unresolved objections.

1o claims,

Code §502(b)

Final Decree
Alter estate is Fully
:

Consummation of Plan
Plan can be modified afier
substantial consummation only
ifdebtor is an individual, Code
§1127(h), te)

ed, coutt,
sua sponte or on

motion, shall enter a
final decree closing
the case, Rule 3022,
Code §350(a); cases

After Final Decree

the deblor continucs to
perform under plan that
may extend for many years

may be reopened
cause, Code

§350(b), Rule 5010

Monitoring consumm
IEprovided for in the plan or confirmation order,
‘committee continues in existence and monitors

onsummation of plan

Payment of
Attorneys Fees

Fee Application

Attorneys file
final f
applications

Periodic

operations of

usiness, Code
§704(5). and
withholding.
Rule 2015(a)(3)

rotums with court]
when filed with
the government,
[ Code §32140(1)

Rule 2015()(3)|

$§704(8), and
withholding,
Rule 2015(a)(3)

Statement of
Disbursements
duc for calendar
quarter on last
lay of the
following month
Rule 2015(a)($)
uarterly Fee Pay
ment 28 US.C

§1930(2)(6)

Payment of
Attorneys Fees

Progress
Report
typically due

Progress
Report
Reports may
continue if

arder confirm-
ing plan, Code
§106(a)(7)




T T
Creditors,
§707(b) Abuse

ane sels dare

far and gives

20 days notice
§34

Form %

‘mecting, Cods
§521(c)2) .

1040 days after order far
reliet, Rule 2003(a): debtor

judge does not attend, Code
§341(c); trustee must
examine debtor, Code

ppear, Code §343;

3414d)

Tusice
files statement as
o whether

debior's case will
be sumed to be|
an sbuse,
70401 )(A)

rustce Hles
motion to dismiss
for abuse or

Code
Code $04012)

Objections
to Discharge

Deadline for complaints
first date

an objection 1o
discharge. court uses
Official Form to
«-r.mdmur di
Rule

anmm clerk mails

Discharge

set {ur:M ‘meeting,
Rule 4004(a)

Ob)

n to Discharge Li

iga
Objectons o granting e eebtor s sapler 7

icharge st
oce

in the form of ad versary
ngs, Rules 4004(d) and 7001(4)

udgment
FR.Civ. 2. 52,
S4(a)-(c) apply
in adversary

4004(z)

. o
hearing af which

Within 30 days after

charge, co

in person. Rule
must hold su
unrepreseile

o reaffim.

urt may hold
hdebtor appears
le 4008:

ich hearing if

d deblor seeks

debt, Code

e §727a
Deadline for performing intention is 30 days Rute 001
after first date set for §341 mecing or such
Tonger time as court fixes, Code §521()2)(B).
Debtors failure o abide by deadline docs not
forfeit property right, Code §521(a)(2)(C). but
stay expires, Code §362(h)

Deadline for debtor 1o
suender property not
redeemed or contracted for
reaffirmation is 45 days afier
meeting. Code §521(a)(6)

A\ 8

Statement of
Intention
Consumer
debtor states
intent to re
deem, reaffirm,
<., Code
§S212)0A)
Form &

Deadline for filing statement
is 30 days after petition.
and before §341 meeting,

Code §521{a)2)A)

Statement
of Intention

cadline to rescind

ugreement s later of entry

of discharge or 60days after
filing of agreement,

Debtor must Pastics st
contract and
e the Order i necded
e h*'ﬂﬂ‘\‘" if debtor is not
Py (ndL
L recimen 5241
Deadline for objections §324(c)(214K)
is 30 days afler con-
clusion of §341 mecting,
Rale 4003 (b)

Reaffirmation

§524(Kk)(5),(8)

Objections to
xemptions
Property is

cxempt unless
objections are
fled, Code
§32201) Rule

4003(h)

Order Closing Case
After estate is fully
administered, court
enters order
discharging trustee
and closing case,
Code §350(a), Rule

Objections to
Exemptions

Hearing
Courl d:
debtor's right to

§722 Motion to Procedure is that for a umlc«u-rl
matter, "reasonable notice is required

and discovery is permitted, Rule 9014

termines
Claim of

Exemptions
Debior must

sile within 15

order

§722 Redemption

r—

Dmmlm s that for a con-

§522(f) Lien
Avoidance

Allowance
of Claims

aysaf order
for reli
Schedule C,
Rules 4003,
1007(c)

N—]

§522(0) Motion
Debtor may
move to avoid
liens, Rule

required and discovery
s permiltted, Rule 9014

Hearing
Creditor must be
afforded "opportunity

4003(d); time
for filing may
be subject of
local rule

abilitics
Deblor must
file schedules
of l bl

Individual debtor’s failure to
file schedules in 45 days
[P TR
of case, Code §521

—

Proofof Claim
Unless notified
otherwise, Rule
2002(c), ereditor |

Deadline for filing proofs of
claims is 90 days afier first
date set for §341 mecting,

for hearing,” Rule

9014, on deblor's

motion 1o avoid lien

uant to Code
522()

redeem or
disputes value

be resalved

Deadline for deblor or trustee to
file proofs for sreditors, Code
§501(c) is 30 days afler
creditors' deadline, Rule 3004

toshare in the

Rule 1002(c)
i

Claims Partics
in interest may
file objections
to claims, Code
§502(a), Rule

Rule 3007

Minimum of 30 days
Objections to | | notice toclaimas of

Deadline for tardy filing of priority claims
is carlier of 10 days afler mailing (o
Hea ereditors of summary of trustee’s final
on Claims Gourt mmencement of final

Deadline for a governmental
unit o file a proofof claim
is 180 days after order for
relief, Code §502(b)(9)

unresolyed objections

eperttnd oo
holds hearings on distribution, Code 726(a){1)
tocluims, Code i

5009 bt cases may

Rule 8010

estate, Rule
3002(a)

3007; local rules
may require
affidavits

4302(b): enters
orders

1007(b) and (¢)

Transmittal of
Unclaimed
Funds Trustee

Creditors are allowed 90

—
Courtmay extend

real property deadline only for | Order to As-

% days, fants xtensian sumeor Reject | | 1f ustee rejects.

requires lessor conscnt, Courtapproves | | debtar may have

Code r "
Tejection of

leases, execu-

tory conracts,

Code §365(2)

cm.nm Notice f i
Ifcreditar agrees,
debior may
assume persanal
property lease
within 30 days of
creditor's notice,
Code §365(p)

Deadline to assume  Deadline to assume
leases and executory

contracts is 60 days
rom order for rc
Code §363(d)

Sehedule of
ceutory
Contracts
Debtor files
within 15
days of arder
forrelicf
Rule 1007
(B)(1)and (c)

.\luuun w Final Account

ch
en, Code §347

—"

Hearing on
Final Account is
often combined with
hearing on com-
pensation of trustee
and attoraey for

remains o
days from order for relicf,

Code §365(d)(4)

i

Distribution
of the Estate

Executory
Contracts

Payment of Diy
dends on allowed
claims, expense:

rejected personal
property lease,
Code §365(p)

Code §347

Code §365(p)

allowed claims

§363(a), Rule
6006 I rustee

assumes. trustee may

sell and assign contract
Code §365(1), Rule 6006(a)

2002(8)

Minimum nofice of Order

Contirming
Sale Sale

Trusteegahersproperty Notice of
ofestate w volunt ankrupl

surrenders 1 uf]mxw»\ml\, leu‘it «rhmum.\.lm mr:m\m L iq uidation
¥ svsoveroen s ol ol o et e el =

years after order for relief or one,
year after trustee's appointment
{or earlier time case is closed or
dismisscd), Code §546

trustee's sale is 20 Sale

[ y of Assets
Sale 0 creditors, Sales may be

and mbvw. Rule

days, Rules
2002()(2), $004(a) procedure
usually requires
court approval

Schedules of
Assets shall be
filed by debtor,
Code
§521(a)1),
within 15 days
after order for
relict, Rule
1007(c)

Motion for
Delivery Order
Trustee requests
order requiring

debior to deliver

Code §542; Deadline for Delivery
proceedings e
liens and payments

Code §543-5349

Abandonment
Trustee may
abandon
praperty that is

Collection
of the Estate

object, R

o redito
Code $521(a)6) 6004(b)

auction

of incons
quential value,

Code §534

cncum!
collateral to
trustee, Code
$521()6)

Minimum notice of
hearing on application
for compensation

- exceeding $1000 is
Appointment Order to Em- 20 days, Rule:

of Interim oy Attoraey 2003(a)

Trustee Trus

USS. trustee
appoints, Code
701 trustee attorneys, Code
qualifies, Rules §327(a). Rule
2008 and 2010 2014(a)

st
abtain authority
toemploy compensation

hmmd by Code

Code $33000)

A $#- -5




Wnen Appointrment Of A Rec

Or Assignee May Be More
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ABC May Be Advantageous

Due To Cost And Oversignt
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A Mission To Live By

(From An Industiry Pioneer)
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Responsiollity For Tax Issues
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Motions, Orders Anc Deeds
Flduclary Appointrments
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