
  
 

UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
www.flmb.uscourts.gov 

 
 

In re:        Chapter 11 
 
FIDDLER’S CREEK, LLC.     Case No. 9:10-bk-03846-ALP 
951 LAND HOLDINGS, LLC    Case No. 9:10-bk-03852-ALP 
DY ASSOCIATES, LLC     Case No. 9:10-bk-03856-ALP 
GBFC DEVELOPMENT, LLC    Case No. 9:10-bk-03864-ALP 
FC MARINA, LLC      Case No. 9:10-bk-03872-ALP 
FC BEACH, LLC      Case No. 9:10-bk-03873-ALP 
FC GOLF, LLC      Case No. 9:10-bk-03875-ALP 
DY LAND HOLDINGS II, LLC    Case No. 9:10-bk-03878-ALP 
FC PARCEL 73, LLC      Case No. 9:10-bk-03881-ALP 
FC COMMERCIAL, LLC     Case No. 9:10-bk-03888-ALP 
FC HOTEL, LLC      Case No. 9:10-bk-03886-ALP 
FC RESORT, LLC      Case No. 9:10-bk-03896-ALP 
GULF BAY HOSPITALITY COMPANY, LLC  Case No. 9:10-bk-03898-ALP 
GULF BAY HOTEL COMPANY, LLC   Case No. 9:10-bk-03905-ALP 
GBP DEVELOPMENT, LLC     Case No. 9:10-bk-03908-ALP 
GB PENINSULA, LTD.     Case No. 9:10-bk-03909-ALP 
951 LAND HOLDINGS, LTD.    Case No. 9:10-bk-03911-ALP 
DY LAND ASSOCIATES, LTD.    Case No. 9:10-bk-03918-ALP 
GBFC DEVELOPMENT, LTD.    Case No. 9:10-bk-03920-ALP 
GBFC MARINA, LTD.     Case No. 9:10-bk-03928-ALP 
FC BEACH, LTD.      Case No. 9:10-bk-03934-ALP 
FC GOLF, LTD.      Case No. 9:10-bk-03937-ALP 
FC HOTEL, LTD.      Case No. 9:10-bk-03938-ALP 
FC RESORT, LTD.      Case No. 9:10-bk-03947-ALP 
GULF BAY HOSPITALITY, LTD.    Case No. 9:10-bk-03949-ALP 
GULF BAY HOTEL COMPANY, LTD.   Case No. 9:10-bk-03950-ALP 
GBP DEVELOPMENT, LTD.    Case No. 9:10-bk-03952-ALP 
FIDDLER’S CREEK MANAGEMENT, INC.  Case No. 9:10-bk-03954-ALP 
 
        (Jointly Administered under 
 Debtors.       Case No. 9:10-bk-03846-ALP) 
________________________________/ 

 
MOTION FOR ENTRY OF AN ORDER AUTHORIZING, BUT NOT REQUIRING,  
THE DEBTORS TO PAY OR HONOR CERTAIN PRE-PETITION OBLIGATIONS 

EXISTING UNDER THE CLUB MEMBESHIP PROGRAMS AND TO  
OTHERWISE CONTINUE THE CLUB MEMBERSHIP PROGRAMS AND PRACTICES 

IN THE ORDINARY COURSE OF BUSINESS   
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Fiddler’s Creek, LLC (“Fiddler’s Creek”) and twenty-seven (27) of its subsidiaries and 

affiliates (collectively, the “Debtors”)1, by and through their undersigned counsel, respectfully 

request the entry of an order pursuant to Sections 105(a), 363(c), 1107(a)  and 1108 of Title 11 of 

the United States Code (hereinafter the “Bankruptcy Code”) authorizing, but not requiring, the 

Debtors to honor certain  pre-petition obligations to members existing under the club 

membership programs related to The Golf Club and The Tarpon Club, and to otherwise continue 

the club membership programs and practices in the ordinary course of business. In support of this 

Motion, the Debtors respectfully represent as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this Application pursuant to 28 U.S.C. §§ 157 and 

1334.  This is a core proceeding pursuant to 28 U.S.C. §157(b)(2).  The statutory and legal 

predicates for the relief sought herein are sections 105(a), 363(c)(1), 1107  and 1108  of  the 

Bankruptcy Code.     

BACKGROUND 

A.  The Chapter 11 Filing 

2. On February 23, 2010 (the “Petition Date”), each of the Debtors filed a voluntary 

petition in this Court for relief under Chapter 11 of the Bankruptcy Code (the “Chapter 11 

Cases”).  The Debtors continue to operate their businesses and manage their properties as 

debtors-in-possession pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code. 

3. On March 8, 2010, the Court entered an Order Granting Debtor’s Emergency 
                                                                          
1  The Debtors jointly administered in these proceedings are: (i) Fiddler’s Creek, LLC; (ii) 951 Land Holdings, LLC; (iii) 951 Land Holdings, 

Ltd.; (iv) DY Associates, LLC; (v) DY Land Associates, Ltd.; (vi) FC Beach, LLC; (vii) FC Beach, Ltd.; (viii) FC Golf, LLC; (ix) FC Golf, 
Ltd.; (x) FC Hotel, LLC; (xi) FC Hotel, Ltd.; (xii) FC Marina, LLC; (xiii) FC Resort, LLC; (xiv) FC Resort, Ltd.; (xv) Fiddler’s Creek 
Management, Inc.; (xvi) GBFC Development, LLC; (xvii) GBFC Development, Ltd.; (xviii) GBFC Marina, Ltd.; (xix) Gulf Bay 
Hospitality Company, LLC; (xx) Gulf Bay Hospitality, Ltd.; (xxi) Gulf Bay Hotel Company, LLC; (xxii) Gulf Bay Hotel Company, Ltd.; 
(xxiii) DY Land Holdings II, LLC; (xxiv) FC Commercial, LLC; (xxv) FC Parcel 73, LLC; (xxvi) GB Peninsula, Ltd., (xxvii) GBP 
Development, Ltd. and (xxviii) GBP Development, LLC . 
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Motion for Order Directing Joint Administration of Chapter 11 Cases and jointly administering 

the cases under Case No. 9:10-bk-03846-ALP as the designated lead case. 

4. No trustee, examiner or committee of unsecured creditors has been appointed.   

5. On March 15, 2010, the Office of the United States Trustee’s Office filed a Notice 

of Appointment of Homeowners’ Committee [D.E. #72]. 

B. Background and Business Operations  

6. Each of the Debtors in these Chapter 11 cases owns, operates and/or is otherwise 

affiliated with the premier, fully integrated, master planned residential community known as 

“Fiddler’s Creek” in southwestern Florida.  Fiddler’s Creek is located in Collier County, Florida, 

approximately 12 miles southeast of the City of Naples and six miles north of Marco Island.    

The Fiddler’s Creek development is comprised of nearly 4,000 zoned acres of prime land in 

Naples, Florida, and is planned for and capable of accommodating up to 6,000 residences upon 

projected build-out, which is estimated to be in 2020.  Fiddler’s Creek has been approved and 

vested by the State of Florida as a Development of Regional Impact.  

7. The property underlying Fiddler’s Creek was accumulated by the Debtors from 

1993 through 1996.  In 1998, Fiddler’s Creek developed, constructed and sold its first home.  

Since then, Fiddler’s Creek has constructed and sold in excess of 1,650 homes in the 

development.  As a result, Fiddler’s Creek is home to over 4,300 full and part time residents.  

8. Fiddler’s Creek contains five distinctive neighborhoods known as: Fiddler’s 

Creek, Veneta, Aviamar, Marsh Cove and Meadow Run.  Within each of these neighborhoods 

are several unique villages of varying housing products offering a wide range of price points.  In 

total, there are 1,782 fully constructed and existing homes, including single family homes, coach 

homes and carriage homes in different communities within Fiddler’s Creek.  In addition, there is 
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completed infrastructure for an additional platted 840 units of both single family home sites and 

multifamily units within a variety of villages.   

9. In addition, there is over thirty-three acres of prime commercial property that is 

“infrastructure ready,” with approximately twenty-three acres situated along State Road 951 

(Collier Blvd.) and approximately nine acres situated along US 41 (Tamiami Trail).  The total 

commercial square footage for build out is approximately 300,000 square feet.  

10. In addition to the above saleable inventory of homes and developed lots, Fiddler’s 

Creek contains approximately 2,100 acres of undeveloped land fully entitled for approximately 

3,329 additional residential units and amenities.  This includes approximately 1,300 acres of the 

undeveloped land approved for future amenity development, including two golf courses, 

clubhouses, expanded tennis facilities, lakes, preserves and more. Less than one-third of 

Fiddler’s Creek will be developed for residential use, while the remainder of the land is 

dedicated primarily to nature preserves, lakes, parks, golf courses and recreational areas.   

11. Still further, Fiddler’s Creek contains substantial and fully completed operating 

amenities which are enjoyed by the homeowners, including: The Club & Spa at Fiddler’s Creek, 

which is a 54,000 square-foot resort style clubhouse with a state-of- the-art fitness facility, 

lighted tennis courts, full menu spa services, resort style multi-pool swimming complex, casual 

and formal dining venues and a meeting and activity center.   

12. For further information on the Debtors’ capital structure, business and operations, 

the Debtors refer to the First Day Declaration filed contemporaneously herewith. 

C.  Membership to The Golf Club and The Tarpon Club at Fiddler’s Creek   

13. A significant benefit to owning or buying a home at Fiddler’s Creek is the first –

class amenities it offers to homeowners, and the opportunity to join The Golf Club at Fiddler’s 
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Creek (the “Golf Club”) and The Tarpon Club (the “Tarpon Club”) (collectively the “Clubs”).  

Every homeowner that purchases a home at Fiddler’s Creek has the option to join one or both 

Clubs upon payment of an initiation deposit and execution of a membership agreement. 2 

14. The Golf Club, with its first golf course, named “The Creek Course,” was 

designed by the acclaimed golf course architect, Arthur Hills.  The Creek Course has been 

nationally recognized by Golf Week magazine as one of the Top 100 Best Residential Golf 

Courses for each of years 2005 through 2010.  Fiddler’s Creek has also been recognized by 

Travel & Leisure magazine as one of America’s Top 100 Golf Communities for two consecutive 

years.  

15. Additionally, Fiddler’s Creek homeowners also have the option to join The 

Tarpon Club, which offers members beach privileges, dinning, spa services (as well as other 

resort amenities) at the Marco Beach Ocean Resort, located on nearby Marco Island.  In addition, 

the Tarpon Club has a dry boat storage facility and outdoor storage capabilities designed to 

accommodate up to 180 boats ranging in size up to thirty-five (35ft), as well as 14 wet slips, and 

the Tarpon Club is currently finalizing environmental resource permit rights for the redesign of 

the wet slips to accommodate up to fifty-two (52) larger boats.    

The Golf Club at Fiddler’s Creek 

16. Prior to the Petition Date, the Debtors offered Golf Club Memberships to its 

homeowners and prospective buyers pursuant to the terms of The Golf Club Membership Plan 

(the “Golf Membership Plan”) attached hereto as Exhibit “A”.   The Golf Membership Plan 

offers homeowners the opportunity to become members of The Golf Club and enjoy, among 

                                                                          
2  By this Motion, the Debtors are solely seeking to obtain Court approval to honor certain existing pre-petition obligations under the Club 

Membership Programs as they become due.  This Motion should not be deemed as an assumption or adoption of any Membership 
Agreements discussed or reflected herein.  Nothing in this Motion should be deemed a waiver of the Debtors’ right under section 365(a) of 
the Bankruptcy Code to assume or reject any Executory contracts or agreements at a latter  tine.   
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other things, the privileges of an eighteen-hole golf course, driving range, practice putting green 

and temporary golf clubhouse facilities.  3  

17. The Golf Club facilities which are available (or will be available in the future) to 

Members and their families and guests include: (a) two championship eighteen-hole golf 

courses4 (b) a driving range and practice putting green; and (c) a clubhouse of approximately 

30,000 square feet, featuring a mixed grille room, lounge, pro shop and men’s and women’s 

locker rooms (see fn. 3) (collectively the “Golf Club Facilities”).  The Golf Club Facilities are 

currently owned and operated by FC Golf, Ltd  (“Golf Club Owner”) doing business as the Golf 

Club.   

Description of Golf Membership Privileges and Operations 
 

18. The Golf Club currently offers a Gold Golf Membership.  The total number of 

memberships to be issued by the Golf Club is limited to 389 for each eighteen (18) hole golf 

course.  Each person who acquires a membership is entitled to use the Golf Club Facilities in 

accordance with the terms and conditions of the Golf Membership Plan and The Golf Club Rules 

& Regulations (“Golf Rules and Regulations”) promulgated by the Golf Club, as amended from 

time-to-time and attached hereto as Exhibit “B”. 

19. Each person who desires to acquire a membership will be required to pay a 

refundable initiation deposit (“Initiation Deposit”) determined by the Golf Club from time to 

time.   The Initiation Deposit is non transferable, except to the Golf Club or the Member’s 

surviving spouse, and is refundable only in accordance with the terms of the Golf Membership 

Plan and the Golf Rules and Regulations.  The initiation deposit of a Golf Member will be 

                                                                          
3  Until such time as a permanent Golf Clubhouse and related facilities is completed, the Golf Club Members are entitled to use the amenities 

constructed and specifically provided for Golf Club Members at The Club & Spa at Fiddler’s Creek, as the temporary Golf Clubhouse.   
4  The second course, The Preserve, is currently being designed by the award winning team of Hurdzan/Frye. 
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refunded, without interest, upon the earlier of: (a) thirty (30) years after the date the Membership 

is issued by the Golf Club; and (b) within thirty (30) days of the reissuance of a resigned 

membership (the “Golf Deposit Refund Policy”) See, p. 4 Golf Membership Plan.  The 

difference between the amount paid by the new Member and the amount of the Golf Deposit 

Refund to the resigning Member is retained by the Golf Club. See, p. 4 Golf Membership Plan.  

20. The Golf Club owns and manages the operations of the Golf Club Facilities and 

has sole responsibility for the government and administration of the Golf Club Facilities and the 

Golf Club and exclusive authority to accept Members, set dues and charges, establish rules and 

regulations and control the management and affairs of the Golf Club Facilities and the Golf Club. 

21. In the event that a Golf Member elects to resign his membership to the Golf Club, 

the Member shall be required to give written notice to the Golf Club, which notice shall be final 

and irrevocable.  The resigned Membership will be placed on a waiting list and will be reissued 

on a first-resigned, first-reissued basis as follows:   

(a) Prior to the initial sale of all of the Memberships in the Club, provided there is a 
resigned Membership on the waiting list, every fourth (4th) Membership issued 
will be a resigned Membership from the waiting list (the other three (3) 
Memberships being from the Golf Club's unissued Memberships).  This procedure 
allows the reissuance of resigned Memberships prior to the issuance of all 
Memberships in the Golf Club. 

(b) After the initial sale of all Memberships in the Club, each Membership issued will 
be a resigned Membership from the waiting list.5 

See, p. 5 Golf Membership Plan. 

22. To date, there are seventy-seven (77) Golf Members who have elected to resign 

                                                                          
5  A member whose agreement to acquire a residential unit or home site in Fiddler’s Creek was dated on or before February 15, 2001, and who 

resigns from the Golf Club upon the sale of his or her unit may arrange for the Golf Club to reissue a Gold Golf Membership to the 
subsequent purchaser regardless of whether all of the Memberships have been issued and regardless of whether there are any resigned 
Memberships on the waiting list.   

 
 Memberships of Members whose agreement to acquire a residential unit or home site in Fiddler’s Creek was dated after February 15, 2001 

are not transferable to the subsequent purchaser of a member’s residential unit or home site in Fiddler’s Creek.  Upon resignation, the 
membership will be reissued by the Golf Club pursuant to the waiting list procedure described above. 
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from the Golf Club and have been placed on the resigned waiting list to receive the return of his 

or her Initiation Deposit.   

Initiation Deposit(s) paid prior to March 19, 2002 

23. Prior to March 19, 2002, Golf Club Members made their Initiation Deposit checks 

payable to an escrow agent, in accordance with the Escrow Agreement for Membership Deposits 

referenced in the Golf Membership Plan (“Golf Escrow Agreement”), which provided that the 

Initiation Deposits would be held initially in escrow until such time as the first eighteen-hole golf 

course designed by Arthur Hills (“Initial Golf Course”) and temporary clubhouse was completed 

and open for members’ use.      

24. The Golf Escrow Agreement provided that at such time as written notice was 

given that the Initial Golf Course was completed and open for members’ use, the escrow agent 

was authorized to disburse, three fourths (3/4) of the Initiation Deposits, and interest earned 

thereon to the Golf Club Owner.  The Golf Escrow Agreement further provided that at such time 

as the Golf Club Owner provided written notice to the escrow agent that the temporary 

clubhouse was completed and open for members’ use, the escrow agent was authorized to 

disburse, the remaining one fourth (1/4) of the Initiation Deposits and interest earned thereon to 

the Golf Club Owner.  

25. On March 19, 2002, the Golf Club Owner gave written notice to the escrow agent 

that the Initial Golf Course and temporary clubhouse comprising a portion of the Golf Club 

Facilities had been completed and open for members’ use, and requested that the escrow agent 

disburse the Initiation Deposits to the Owner, pursuant to the terms of the Golf Escrow 

Agreement, and cancel the bond.  As provided by the Escrow Agreement, the amounts disbursed 

by the escrow agent could be used by the Golf Club Owner as determined in its sole and absolute 
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discretion.  From that date forward, Golf Club Members made their Initiation Deposit checks 

payable to the Golf Club. 

The Tarpon Club at Fiddler’s Creek 

26. Prior to the Petition Date, the Debtors offered Tarpon Club Memberships to its 

homeowners and prospective buyers pursuant to the terms of The Tarpon Club Membership Plan 

(the “Tarpon Membership Plan”) attached hereto as Exhibit “C”.   The Tarpon Membership Plan 

offers homeowners the opportunity to become members of The Tarpon Club and enjoy, among 

other things, the use of social and marina facilities.  The members of the Tarpon Club were also 

required to abide by the rules and regulations described in the “General Tarpon Club and Marina 

Rules” attached hereto as Exhibit “D” and the “Marco Beach Ocean Resort Rules” attached 

hereto as Exhibit “E”  (collectively the “Tarpon Club Rules”).  

27. The Tarpon Club facilities currently consists of 14 marina wet slips and a dry boat 

storage facility and additional storage outside that are designed to accommodate up to 180 boats 

ranging in size up to thirty-five (35ft). The Tarpon Club is currently finalizing permit rights for 

fifty-two (52) wet slips which will accommodate larger boats located on the Isles of Capri, 

Florida (collectively, the “Tarpon Club Facilities”).  Additionally, the members of the Tarpon 

Club are entitled to beach privileges, locker and changing facilities located on the ground floor of 

the restaurant building, full service restaurant and beachside bar with food service, and spa 

services (as well as other resort amenities) at the Marco Beach Ocean Resort, located on nearby 

Marco Island (the “Resort Facilities”).  The Tarpon Club Facilities are owned and managed by 

GBFC Marina, Ltd. (“GBFC Marina”)(“Tarpon Club Owner”).  The Resort Facilities are owned 

and managed by FC Resort, Ltd.(“Resort Club Owner”).  The Tarpon Club Facilities and Resort 

Facilities are operated by Gulf Bay Hospitality, Ltd. 
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Description of Tarpon Club Membership Privileges and Operations 
 

28. The Tarpon Club membership offers an opportunity to enjoy beach and other 

social privileges at the Resort Facilities as well as enjoy the Marina Facilities offered at the Isles 

of Capri.  Each person who acquires a Social Membership is entitled to use the Tarpon Club 

Facilities and Resort Facilities in accordance with the terms and conditions of the Tarpon Club 

Membership Plan and the Tarpon Club Rules as amended from time-to-time, upon payment of 

the required dues and fees.  The number of Social Memberships is limited to the lesser of: (i) 

4,000 or (ii) the number of initial purchasers of residential units and home sites in Fiddler’s 

Creek who acquire a membership in accordance with the terms of the Tarpon Club Membership 

Plan.  In order to ensure the enjoyment of the Tarpon Club’s facilities by the members, the club 

reserves the right, in its sole discretion, to establish further limits on the number of memberships 

in the future as well as limitations on its members as to the use of the Tarpon Club Facilities and 

Resort Facilities. 6 

29. Like the Golf Club, each person who desires to acquire a membership will be 

required to pay a refundable initiation deposit (“Initiation Deposit”) determined by the Tarpon 

Club from time to time.   The Initiation Deposit is non transferable, except to the Tarpon Club or 

Member’s surviving spouse, and is refundable only in accordance with the terms of the Tarpon 

Club Membership Plan.   

30. In the event that a Tarpon Club Member elects to resign his membership to the 

Tarpon Club, the Member shall be required to give written notice, which notice shall be final and 

irrevocable, that their memberships are available for the Tarpon Club to reissue.   The Initiation 

Deposit of a Tarpon Club Member will be refunded, without interest, upon the earlier of (a) 

                                                                          
6  Members joining after August 1, 2005 do not have privileges to use the designated Golf Facilities as part of the Tarpon Club Membership 

privileges.  
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thirty (30) years from the date of issuance of the Tarpon Club Membership; and (b) within thirty  

(30) days of the resale and reissuance of the membership by the Tarpon Club (“Tarpon Club 

Deposit Refund Policy”)  See, p. 9 & 10  Tarpon Club Membership Plan 

31. Additionally, the Tarpon Club Membership Plan provides for the Transfer of 

Membership to the Tarpon Club should a member desire to resign as follows: 

Until the issuance of all Tarpon Club Memberships permitted to be issued, . . . 
every fourth membership issued will be a resigned membership, provided there is 
a resigned membership available for issuance.  The other three Tarpon Club 
Memberships will be issued from the Tarpon Club’s unissued memberships. . . .  

See, p. 8 Tarpon Club Membership Plan. 

32.   After the initial issuance of all memberships, each membership will be a 

resigned membership. The resigned membership to be reissued will be the next resigned 

membership.  In the event there are no eligible persons who desire to acquire a membership, the 

resigned membership will be placed on a seller’s waiting list to be reissued on a first-resigned, 

first-reissued basis.7 See, p.8 Tarpon Club Membership Plan. 

33. To date, there are one hundred and nine (109) Tarpon Club Members who have 

elected to resign from the Tarpon Club and have been placed on the resigned waiting list to 

receive the return of his or her Initiation Deposit.   

34. Tarpon Club Members have made, and continue to make, their Initiation Deposit 

checks payable to an escrow agent in accordance with the Escrow Agreement for Initiation 

Deposits (“Tarpon Escrow Agreement”), which provides for the escrow agent to hold the 

                                                                          
7   A member whose Tarpon Club Membership Agreement was dated on or before October 1, 2002, and who resigns from the Tarpon Club 

upon the sale of his or her residential unit or home site may arrange for the Tarpon Club to reissue  a Tarpon Club Membership to the 
subsequent purchaser of his or her residential unit or home site regardless of whether there are any resigned memberships on the waiting 
list.  

 
 Memberships of Members whose Agreement is dated after May 1, 2002 are not transferrable to the subsequent purchaser of a Member’s 

residential unit or home site in Fiddler’s Creek.  Upon resignation, the membership will be reissued by the Tarpon Club on the same basis as 
any other resigned membership as described in the Tarpon Club Membership Plan. 
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Initiation Deposits received from the Tarpon Club Members in escrow until portions of the 

Tarpon Club Facilities and Resort Facilities have been completed and are open for members’ 

use.     

35. The Tarpon Escrow Agreement provides that at such time as written notice is 

given that the Resort Facilities have been completed and are open for members’ use, the escrow 

agent is authorized to disburse, three fourths (3/4) of the total Membership Proceeds, plus 

interest earned thereon, less any escrow fees to the Tarpon Club.  The Tarpon Escrow Agreement 

further provides that at such time as written notice is given to the escrow agent that the Tarpon 

Club Facilities have been completed and are open for members’ use, the escrow agent is 

authorized to disburse the remaining one fourth (1/4) of the total Initiation Deposits, plus interest 

earned thereon to the Tarpon Club. The Tarpon Escrow Agreement also provides that the escrow 

agent may disburse the escrow deposit and interest earned thereon upon receipt of written notice 

that the Tarpon Club has provided an irrevocable letter of credit, a performance bond and/or 

other reasonably comparable security ensuring substantial completion of the Tarpon Club 

Facilities and/or Resort Facilities are not completed.   

36. On or about January 8, 2003, the Tarpon Club gave written notice to the escrow 

agent that the Resort Facilities had been completed and open for members’ use, and requested 

that the escrow agent disburse three fourths (3/4) of the total Initiation Deposits received, plus 

interest earned thereon, pursuant to the terms of the Tarpon Escrow Agreement.  Thereafter, the 

escrow agent disbursed three fourths (3/4) of the total Initiation Deposits which the Tarpon Club 

was permitted to use as determined in its sole and absolute discretion.   

37. Additionally, the Tarpon Club provided a Surety Bond to the escrow agent 

sufficient in amount to cover the remaining one fourth (1/4) of all the Initiation Deposits, and 
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thereafter, the escrow agent disbursed the remaining one fourth (1/4) of the Initiation Deposits to 

the Tarpon Club, which was permitted to use such amounts as determined in its sole and absolute 

discretion.   

38. Tarpon Club Members continue to make their checks payable to the escrow agent 

who upon receipt of the Initiation Deposit, ensures that the amount of the Surety Bond exceeds 

one fourth (1/4) of all the Initiation Deposits of the Tarpon Club.  If the amount of the Surety 

Bond continues to exceed one fourth (1/4) of all the Initiation Deposits of the Tarpon Club, the 

Initiation Deposit received by the escrow agent is released to the Tarpon Club, which is 

permitted to use such amount as determined in its sole and absolute discretion.  Currently, one 

fourth (1/4) of all the Initiation Deposits of the Tarpon Club is approximately $1,300,000.00 and 

the Surety Bond provided by the Tarpon Club is $1,500,000.00. 

D.  RELIEF REQUESTED 

39. By this Motion, the Debtors seek entry of an Order authorizing, but not directing, 

them to (a) continue to administer the Golf Club and Tarpon Club Membership Programs 

(collectively the “Programs”) currently in effect and honor any prepetition obligations related to 

the Programs, including the return of the Initiation Deposits, in their sole discretion, in a manner 

consistent with past practices and in the ordinary course of business and (b) maintain the 

Programs on a going-forward basis (including modifying existing membership terms, as needed,  

and introducing new programs that are similar in scope and expense to the existing Programs 

described herein).     

Supporting Authority 

40. Courts generally acknowledge that it is appropriate to authorize the payment (or 

other special treatment) of prepetition obligations in appropriate circumstances.  See generally,  
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In re All American Semiconductor, Inc., No. 07-12963 (Bankr. S.D. Fla. 2007); In re ITG Vegas, 

Inc., No. 06-16350 (Bankr. S.D. Fla. 2006); In re Gemini Cargo Logistics, Inc., No. 06-10870, 

(Bankr. S.D. Fla. 2006).  In authorizing payments of certain prepetition obligations, courts have 

relied on several legal theories, rooted in sections 1107(a), 1108, 363(b) and 105(a) of the 

Bankruptcy Code.  

41. Sections 1107 (a) and 1108 of the Bankruptcy Code authorize a debtor in 

possession to continue to operate its business post-petition under the theory that the debtors are 

fiduciaries “holding the bankruptcy estate[s] and operating the business[es] for the benefit of 

[their] creditors and (if the value justifies) equity owners.”  In re CoServ, L.L.C., 273 B.R. 487, 

497 (Bankr. N.D. Tex. 2002). Implicit in the fiduciary duties of any debtor in possession is the 

obligation to “protect and preserve the estate, including an operating business’s going-concern 

value.” Id. Some courts have noted that there are instances in which a debtor can fulfill this 

fiduciary duty “only. . . by the preplan satisfaction of a prepetition claim.”  Id.  The CoServ court 

specifically noted that the preplan satisfaction of prepetition claims would be a valid exercise of 

the debtor’s fiduciary duty when the payment “is the only means to effect a substantial 

enhancement of the estate . . . .”  Id. 

42.  Section 363(c) of the Bankruptcy Code authorizes a debtor-in-possession, 

operating its businesses pursuant to section 1108, to use property of the estate in the ordinary 

course of business without notice or a hearing.  Accordingly, the Debtors submit that honoring 

the Club Membership Programs, in the ordinary course of business, is permitted under Sections, 

363(c), 1107(a) and 1108 of the Bankruptcy Code without further application to this Court.  

However, to the extent that continuing the Club Membership Programs will result in the 

satisfaction of pre-petition obligations of the Debtors, Section 105(a) of the Bankruptcy Code 
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authorizes the Court to issue “any order, process, or judgment that is necessary or appropriate to 

carry out the provisions of [the Bankruptcy Code].”  See, 11 U.S.C. §105(a).  

43.  The Court may authorize payment of prepetition claims in appropriate 

circumstances based on Section 105(a) of the Bankruptcy Code.  Section 105(a), which codifies 

the inherent equitable powers of the bankruptcy court, empowers the bankruptcy court to “issue 

any order, process, or judgment that is necessary or appropriate to carry out the provisions of this 

title.” 11 U.S.C. § 105(a).  Under section 105(a), courts may permit pre-plan payments of 

prepetition obligations when essential to the continued operation of the debtor’s business. 

Specifically, the Court may use its power under section 105(a) to authorize payment of 

prepetition obligations pursuant to the “necessity of payment” rule (also referred to as the 

“doctrine of necessity”).  

44.      The “doctrine of necessity” or the “necessity of payment” rule originated in 

railway cases and was first articulated in Miltenberger v. Logansport, C.&S.W.R. Co., 106 U.S. 

286 (1882).  The doctrine was expanded to non-railroad debtors in the mid-century, see Dudley  

v. Mealey, 147 F.2d 268, 271 (2d Cir. 1945) (holding, in a hotel reorganization case, that the 

court was not “helpless” to apply the rule to supply creditors of non-railroad debtors where the 

alternative was the cessation of operations), and has long been recognized as precedent within 

the Eleventh Circuit. See Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) 

(making Southern Ry. Co. v. U.S. Fid. & Guar. Co., 87 F.2d 118, 119 (5th Cir. 1936) binding 

11th Circuit precedent); Southern Ry. Co. v. U.S. Fid. & Guar. Co., 87 F.2d 118, 119 (5th Cir. 

1936) (“There is a doctrine which permits preferential payment of a common claim when 

necessary for the benefit of the estate.”) (citing cases, including Miltenberger, supra); see also 

Tropical Sportswear, 320 B.R. at, 16 (Bankr. M.D. Fla. 2005) (authorizing payment to critical 
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vendors where payment is, inter alia, necessary to the reorganization process).  

45.  Courts also have permitted post-petition payment of prepetition claims pursuant to 

Section 105(a) in other situations, such as if nonpayment of a prepetition obligation would 

trigger a withholding of goods or services essential to the debtors’ business reorganization plan.  

See In re UNR Indus., 143 B.R. 516, 520 (Bankr. N.D. Ill. 1992) (permitting the debtor to pay 

prepetition claims of suppliers or employees whose continued cooperation is essential to the 

debtors’ successful reorganization); Ionosphere Clubs, 98 B.R. at 167-77 (finding that Section 

105 empowers bankruptcy courts to authorize payment of prepetition debt when such payment is 

needed to facilitate the rehabilitation of the debtor).    

It is in the Best Interests of the Debtors’ Estates to 
Continue the Club Membership Programs and Refund Policy 

 
46. The relief sought herein is appropriate under each of the foregoing standards.  As 

described above and in the DiNardo Declaration, the homebuilding industry is extremely 

competitive.   The Club Membership Programs are integral to Fiddler’s Creek’s business 

operations and are necessary to maintain the confidence and goodwill of the Club members, 

which is critical to facilitate a successful reorganization.  Failure to comply with membership 

obligations with respect to the Programs in the ordinary course of business will jeopardize 

member loyalty and trust.  Maintaining a positive reputation and continuing the Programs is 

critical to attracting new members, which in turn is crucial to the success of the Debtors’ effort to 

reorganize and maximize value.  By contrast, any decline in confidence as to the Debtors’ 

intention and ability to honor their obligations to Club members could have a significantly 

damaging impact upon the Debtors’ business operations.    

47. In addition to considerations regarding reputation, the Debtors are aware that 

prospective members will wish to understand that the Debtors are authorized to honor their 
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obligations under the Programs which are vital to the resort lifestyle of Fiddler’s Creek. The 

Debtors’ ability to honor the Programs in their sole discretion, in a manner consistent with past 

practices and in the ordinary course of business, is critically important to the success of the 

Debtors’ transition to operations under chapter 11.  A loss of confidence in the Debtors’ ability 

to successfully continue the operation and management of these programs during this sensitive 

period would likely translate to an erosion in value; accordingly, the Debtors believe that 

granting them authority to maintain the Programs in effect and honor the Refund of the Initiation 

Deposits as described in this Motion will ultimately preserve the value of the Debtors’ business 

and their estates.  For all of these reasons, the Debtors request the authority to continue the 

Programs and honor prepetition commitments related thereto in their sole discretion.    

48. Moreover, there is a substantial risk of negative publicity if the Debtors do not 

have the requested authorization.   Accordingly, the Debtors submit that they have satisfied the 

requirements of Bankruptcy Rule 6004 to support the payment of prepetition obligations related 

to the Programs as they become due post-petition.  

WHEREFORE, the Debtors respectfully request that the Court enter an Order pursuant  

to  Sections 105(a), 363(c)  and 1108 of Title 11 of the United States Code authorizing, but not 

requiring, the Debtors to (i) honor certain  pre-petition obligations to members existing under the 

Programs as they become due; (ii) continue, replace, amend, supplement and/or implement such 

aspects of the Programs as they see fit, in the ordinary course of business, without further 

application to the Court; and (iii) such other relief as this Court deems just and proper. 

Dated: March 31, 2010.  
 
 

[signature on next page] 
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Respectfully Submitted, 
 
      GENOVESE JOBLOVE & BATTISTA, P.A. 
      Attorneys for Debtors-in-Possession 
      100 Southeast Second Street, Suite 4400 
      Miami, Florida 33131 
      Telephone: (305) 349-2300 
      Facsimile : (305) 349-2310 
 
      By:  /s/ Mariaelena Gayo-Guitian   

Mariaelena Gayo-Guitian, Esq. 
Fla. Bar No.  0813818 
mguitian@gjb-law.com 
 
Paul J. Battista, Esq. 
Florida Bar No. 884162 
pbattista@gjb-law.com 
 
Heather L. Harmon, Esq. 
Florida Bar No. 013192 
hharmon@gjb-law.com 
 
Michael L. Schuster 
Florida Bar No. 57119 
mschuster@gjb-law.com 
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