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 In re:       Chapter 11 
       Hrg Date 4/14/10 at 9:00 a.m.   
 
FIDDLER’S CREEK, LLC  Case No. 9:10-bk-03846-ALP 
951 LAND HOLDINGS, LLC Case No. 9:10-bk-03852-ALP 
DY ASSOCIATES, LLC Case No. 9:10-bk-03856-ALP 
GBFC DEVELOPMENT, LLC Case No. 9:10-bk-03864-ALP 
FC MARINA, LLC  Case No. 9:10-bk-03872-ALP 
FC BEACH, LLC Case No. 9:10-bk-03873-ALP 
FC GOLF, LLC Case No. 9:10-bk-03875-ALP 
DY LAND HOLDINGS II, LLC Case No. 9:10-bk-03878-ALP 
FC PARCEL 73, LLC Case No. 9:10-bk-03881-ALP 
FC COMMERCIAL, LLC Case No. 9:10-bk-03886-ALP 
FC HOTEL, LLC Case No. 9:10-bk-03888-ALP 
FC RESORT, LLC Case No. 9:10-bk-03896-ALP 
GULF BAY HOSPITALITY COMPANY, LLC Case No. 9:10-bk-03898-ALP 
GULF BAY HOTEL COMPANY, LLC Case No. 9:10-bk-03905-ALP 
GBP DEVELOPMENT, LLC Case No. 9:10-bk-03908-ALP 
GB PENINSULA, LTD Case No. 9:10-bk-03909-ALP 
951 LAND HOLDINGS, LTD. Case No. 9:10-bk-03911-ALP 
DY LAND ASSOCIATES, LTD. Case No. 9:10-bk-03918-ALP 
GBFC DEVELOPMENT, LTD. Case No. 9:10-bk-03920-ALP 
GBFC MARINA, LTD. Case No. 9:10-bk-03928-ALP 
FC BEACH, LTD. Case No. 9:10-bk-03934-ALP 
FC GOLF, LTD. Case No. 9:10-bk-03937-ALP 
FC HOTEL, LTD. Case No. 9:10-bk-03938-ALP 
FC RESORT, LTD. Case No. 9:10-bk-03947-ALP 
GULF BAY HOSPITALITY, LTD. Case No. 9:10-bk-03949-ALP 
GULF BAY HOTEL COMPANY, LTD. Case No. 9:10-bk-03950-ALP 
GBP DEVELOPMENT, LTD. Case No. 9:10-bk-03952-ALP 
FIDDLER’S CREEK MANAGEMENT, INC. Case No. 9:10-bk-03954-ALP 
  
 
Debtors. 

(Jointly Administered under 
Case No. 9:10-bk-03846-ALP)

________________________________/ 
 

CREDITOR, REGIONS BANK’S SUPPLEMENTAL RESPONSE IN 
OPPOSITION TO DEBTORS’ EMERGENCY MOTION FOR ENTRY OF 
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INTERIM AND FINAL ORDERS PURSUANT TO SECTIONS 361, 363, 364(C) 
AND (D) OF THE BANKRUPTCY CODE AND RULE 4001 OF THE FEDERAL 
RULES OF BANKRUPTCY PROCEDURE AUTHORIZING (A) DEBTORS IN 

POSSESSION TO OBTAIN SENIOR SECURED POSTPETITION FINANCING, 
(B) GRANTING CERTAIN PRIMING LIENS, (C) APPROVING AGREEMENTS 

RELATING TO THE FOREGOING, (D) MODIFYING THE AUTOMATIC 
STAY, (E) GRANTING SUPERPRIORITY ADMINISTRATIVE CLAIM 

STATUS, (F) AUTHORIZING USE OF CASH COLLATERAL AND GRANTING 
ADEQUATE PROTECTION THEREFOR, (G) SCHEDULING A FINAL 

HEARING, AND (H) PRESCRIBING FORM AND MANNER OF NOTICE WITH 
RESPECT THERETO [D.E. 10] 

 
 Secured creditor, Regions Bank, hereby supplementally responds1  in opposition 

to Debtors’ Emergency Motion for Entry of Interim and Final Orders Pursuant to 

Sections 361, 363, 364(C) and (D) of the Bankruptcy Code and Rule 4001 of the Federal 

Rules of Bankruptcy Procedure Authorizing (A) Debtors in Possession to obtain Senior 

Secured Postpetition Financing, (B) Granting certain Priming Liens, (C) Approving 

Agreements Relating to the Foregoing, (D) Modifying the Automatic Stay, (E) Granting 

Superpriority Administrative Claim Status, (F) Authorizing Use of Cash Collateral and 

Granting Adequate Protection Therefore, (G) Scheduling a Final Hearing, and (H) 

Prescribing Form and Manner of Notice with Respect Thereto [D.E. 10] (“Motion”) 

continued to a hearing set for April 14, 2010 at 9:00, and states: 

Introduction 

1. Regions Bank, a secured creditor of Debtors, GBFC Development, Ltd., 

and 951 Land Holdings, Ltd.,2 opposes the postpetition financing sought by Debtors 

because Debtors have no likely chance of performing under the proposed loan terms, the 

                                                           
1 We also refer to Regions Bank’s prior response in opposition, DE 45, and continue to also rely on the 
arguments set forth therein. 
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proposed financing does not preserve Regions Bank’s prepetition lien priority, and the 

proposed financing fails to provide adequate protection to Regions Bank.  Debtors have 

failed to prove, despite their burden to do so, that Regions Bank will have the same level 

of protection after the postpetition financing that it had prepetition.   

2. Debtors’ Motion is based on the highly speculative and unrealistic 

assumption that Debtors can perform under the proposed DIP postpetition financing 

agreement.  As Regions Bank will demonstrate through the testimony of Andrew 

Dolkart, President of Miami Economic Associates, Debtors’ income projections are, in 

all probability, unattainable.  Debtors assume sales in the next 18 months of more than 

one and a half times their historical performance over the prior 33 months.  They also 

assume the sales of vacant lots which are unlikely and are opposite to Debtors’ prior 

history, all in a failing local real estate market.  In line with this Court’s decision 26 years 

ago in In re St. Petersburg Hotel Associates, Ltd., 44 B.R. 944 (Bankr. M.D. Fla. 1984) 

(Paskay, J.), these highly speculative and unrealistic assumptions are an insufficient basis 

for the Court to authorize the lending Debtors seek. 

3. Debtors’ Motion is further based on the false proposition that Regions 

Bank has an equity cushion in its collateral, thereby providing for adequate protection.  

Regions Bank has no such equity cushion.  As the appraisal of David Boyd, of Boyd, 

Schmidt & Brannum reflects, Regions Bank has an insufficient equity cushion to provide 

adequate protection when the bond debt is factored into the evaluation of the collateral, 

as it must be.  Like Debtors’ high speculative assumptions, the suggestion that there is 

                                                                                                                                                                             
2 The debt is guaranteed by Debtor, Fiddler’s Creek, LLC. 
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sufficient equity in Regions Bank’s collateral to adequately protect it from the 

exceptionally favorable terms to be given to the DIP lender, Debtors’ owner, is 

unsupported when the true facts are examined. 

Background 

4. Regions Bank, through its predecessor, AmSouth Bank, first entered into a 

loan relationship with Debtor GBFC Development, Ltd. in 2001.  Regions continued to 

lend money to GBFC, guaranteed by Debtors Fiddler’s Creek LLC and 951 Land 

Holdings, Ltd., culminating with renewals and advances that then totaled $50 million.  

The indebtedness matured in 2009.   

5. Regions Bank’s collateral is comprised of both lots and completed homes.  

As to that collateral, less than ten houses and no lots were sold in the past 12 months.   

6. The current principal balance is $42,311,583.81, and interest, default 

interest, costs and attorneys fees are due from April, 2009. 

MEMORANDUM 

A. The income requirements contained within the debtor-in-possession 
financing agreement are highly speculative and unrealistic.   

 
7. This Court, in In re St. Petersburg Hotel Associates, Ltd., 44 B.R. 944 

(Bankr. M.D. Fla. 1984) (Paskay, J.), denied a debtor’s request for a superpriority loan 26 

years ago under similar facts.  There, without an equity cushion—as will similarly be 

demonstrated here below—the debtor asked this Court to approve a superpriority loan 

with supporting arguments that the prepetition creditor would be adequately protected 

because, with renovations, the debtor could secure a Holiday Inn franchise, could repay 
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the DIP loan within 5 years, and could restore the prepetition creditor to first lien status. 

Id. at 945-46.  This Court disagreed, noting that the debtor’s assumptions were “mere 

expectations, many of which are highly speculative and unrealistic.”  Id. at 946.  This 

Court explained the debtor was expecting that the renovations would be completed 

timely, that the franchise would be obtained, that the hotel would operate on positive cash 

flow, and that the hotel would accumulate a sufficient surplus during the five years to 

make the balloon payment at the end.  Id.  This Court found that, rather, the hotel would 

likely suffer losses for at least two years.  Id.  

8. Here, the proposed Debtor-in-Possession Credit and Security Agreement 

requires a minimum of net cumulative proceeds which are, in all likelihood, unattainable.  

Paragraph 6.4 of the DIP Agreement reads: 

Each of the Debtors covenants and agrees that so long as 
any credit hereunder shall be available and until payment in 
full of the Obligations, no Debtor shall, without the prior, 
written consent of Lender: 

*** 
Minimum Net Cumulative Sales.  Fail to achieve the 
following Net Proceeds from sales as of the date set forth 
below. 
 
Date   Minimum Cumulative Net Proceeds 
July 31, 2010  $5,000,000 
October 31, 2010 8,000,000 
January 31, 2011 12,000,000 
April 30, 2011  20,000,000 
July 31, 2011  30,000,000 
 

[D.E. #46-1, pg. 17].  These income requirements greatly exceed the Debtors’ gross 

revenues from the preceding two years.  Debtors’ Consolidated Chapter 11 Case 

Management Summary shows that their gross revenue for 2009 was just $15,738,000. 
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[D.E. #86, pg. 3].  Year 2008 was even lower with a mere $11,194,027.  [D.E. #86, pg. 

3].  Thus, Debtors ability to meet the required $30 million in net proceeds under the 

proposed financing agreement schedule is highly unlikely given Debtors’ history, 

particularly in a failing real estate economy. 

9. The 18 Month Budget attached to the Debtors’ commitment letter further 

reflects highly speculative and unrealistic assumptions.  Debtors’ appraiser testified at the 

March 3, 2010 hearing on this matter that he did not believe “12 or 10 sales have 

occurred” for single-family houses “in the last year.”  (Hearing Transcript, Vo. II, pg. 

179); see [D.E. #87, 88].  Yet Debtors’ 18 Month Budget attached to the commitment 

letter shows gross housing receipts of $45,889,000.  [D.E. 10-1].  Debtors’ 18 Month 

Budget also reflects an estimated $2,791,000 in home site sales proceeds and 

$24,622,000 in land sales.  [D.E. 10-1].  Nothing in Debtors’ recent history, or in the 

market area of Fiddler’s Creek, substantiates those projections. 

10. Regions Bank will demonstrate through the testimony of Andrew Dolkart, 

President of Miami Economic Associates, Debtors’ income projections are, in all 

probability, unattainable.  The Debtors’ 18 month budget projects sales of $45,889,000 in 

home sales, one and a half times the home sales by Debtors in the preceding 33 months.  

Debtors’ projections of $45 million in house sales receipts are very unlikely.   

11. We shall also demonstrate, through the testimony of Mr. Dolkart that  

Debtors’ assumptions that they will reach approximately $28 million dollars in site/land 
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sales are highly speculative given the general Naples market and the complete absence of 

prior Debtor history.3 

12. Debtors ask this Court to approve a postpetition financing agreement 

based on highly speculative and unrealistic assumptions that this Court deemed 

insufficient 26 years ago in In re St. Petersburg.  Debtors’ Motion, like the debtor’s 

motion in In re St. Petersburg, should be denied. 

13. In fact, the likely, if not imminent, result is that Debtors will not meet 

their income requirements under the proposed financing agreement and will be in default.  

The court in In re Stoney Creek Technologies, LLC, 364 B.R. 882, 893 (Bankr. E.D. Pa. 

2007) explained:  “ . . . where the potential and imminent default is as apparent as it is 

here and the priming lender has so tied the hands of the existing lender as to rend it 

unable to act, a different situation obtains.  The terms of the proposed DIP Order negate 

rather than confer adequate protection . . . .”  Here too, a DIP Order under such 

circumstances would negate rather than confer adequate protection to Regions Bank. 

 

 

B. Debtors bear the burden of showing Regions Bank will be adequately 
protected. 

 

                                                           
3 One year ago, the remnants of the North Naples community of Quail West was sold in a bankruptcy 
auction which included 262 undeveloped lots/sites in addition to country club amenities and public areas 
for only $13.5 million.  Yet Debtors expect to reach $28 million in sales of individual lots/sites in 18 
months.   See e.g. Naplesnews.com, Buyers hope to finish developing Quail West, Laura Layden, March 
20, 2009. 
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14. The Bankruptcy Code recognizes the primacy of prepetition contractual 

liens and seeks to preserve the creation of those financial interests.  In re: Stoney Creek 

Technologies, LLC, 364 B.R. 882, 889-890 (Bankr. E.D. Penn. 2007) (citing In re 

Mosello, 195 B.R. 277, 287 (Bankr. S.D.N.Y. 1996)).  “This policy is recognized by [11 

U.S.C. §364(d)] which permits the priming of an existing lien only as ‘a last resort.’”  In 

re Stoney Creek Technologies, 364 B.R. at 890 (citing In the Matter of Qualitech Steel 

Corp., 276 F.3d 245, 248 (7th Cir. 2001)) (emphasis added).  Thus, the Bankruptcy Code 

places the burden on Debtors to establish that Regions Bank and the other holders of 

prepetition liens to be subordinated have adequate protection.  11 U.S.C. 364(d)(2); 

Resolution Trust Corp. v. Swedeland Development Group, Inc. (In re Swedeland 

Development Group), 16 F.3d 552, 564 (3rd Cir. 1994).   

15. “Adequate protection is designed to preserve the secured creditor’s 

position as it existed at the time of the bankruptcy filing.  Where the debtor proposes a 

priming lien, the proposal should provide the prepetition secured creditor with the same 

level of protection it would have had if there had not been postpetition superpriority 

financing.”  In re Windsor Hotel, L.L.C., 295 B.R. 307, 314 (Bankr. C.D. Ill. 2003) 

(internal citations omitted).  As was demonstrated in Regions Banks’ prior response, is 

demonstrated herein, and will be demonstrated in evidence at the hearing of this matter, 

Debtors’ current proposal simply cannot provide Regions Bank with the same level of 

protection it would have had without the proposed postpetition financing.  For that, 

Debtors’ Motion must be denied. 
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C. Regions Bank has no equity cushion in their collateral which would 
provide adequate protection.  
 

16. Despite Debtors’ arguments to the contrary, there simply is no equity 

cushion in Regions Bank’s collateral.  When properly accounted and valued, Regions 

Bank has no significant equity cushion that can provide adequate protection. 

17. David Boyd, of Boyd, Schmidt & Brannum, appraised Regions Bank’s 

collateral and determined its base value at only $53 million dollars—almost a full $7 

million dollars less than the value Debtors allege in their Motion.  What is more, when 

the bond debt of the collateral is factored into the appraisal, which it must be, the Regions 

Bank’s collateral further drops the real appraised net value to $50 million.   

18. Thus, if Regions Bank’s outstanding loan balance, which continues to 

accumulate interest, fees, etc., is approximately $44 million to date, the difference in 

alleged “equity” from a $50 million dollar value—a mere $6 million—is not enough of a 

cushion to provide Regions Bank adequate protection.4  This is particularly evident in a 

failing real estate market, when the Debtors are seeking to put a total of up to $25 million 

dollars in front of Regions Bank’s prepetition secured interest.  There simply is no equity 

cushion in Regions Bank’s collateral that can provide it adequate protection. 

  

                                                           
4 Of course, that supposed cushion is already further reduced by the interim DIP Loan previously allowed. 
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CONCLUSION 

19. Debtors cannot demonstrate that Regions Bank will be adequately 

protected notwithstanding the proposed DIP postpetition financing.  Debtors’ 

assumptions that they can perform under the proposed DIP postpetition financing 

agreement are highly speculative and unrealistic, just as they were when this Court 

denied postpetition financing in In re St. Petersburg.  Moreover, there is no equity 

cushion in Regions Banks’ collateral that will provide Regions Bank adequate protection.  

In reality, Debtors face potential, if not imminent, default under the proposed DIP 

agreement if approved by this Court.  Debtors have simply failed to meet their burden—

as they are required to do under § 364(d)—that Regions Bank will be have the same level 

of protection as it had prepetition should the postpetition financing be approved. 

  

 WHEREFORE, for the reasons set forth in this supplemental response and those 

reasons set forth in Regions Banks’ prior response and objection, Regions Bank 

respectfully requests that this Honorable Court deny Debtors’ Motion for entry of an 

order authorizing senior secured postpetition financing and the other relief requested, and 

provide such other and further relief as this Honorable Court deems just. 
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Dated this 9 day of April, 2010, Respectfully submitted, 

 
By: /s/ Raymond V. Miller________________ 

  Raymond V. Miller 
Florida Bar No. 328901 
Laura Fortney Gross 
Florida Bar No. 0020531 
Gunster, Yoakley & Stewart, P.A. 
One Biscayne Tower 
2 South Biscayne Blvd., Suite 3400 
Miami, FL  33131-1897 
Telephone: (305) 376-6000 
Facsimile: (305) 376-6010 
 
and 
 
Diane L. Jensen, Esq. 
Florida Bar No.: 153607 
Pavese Law Firm 
1833 Hendry Street 
Fort Myers, FL  33901 
Tel:  (239) 334-2195 
 Fax: (239) 332-2243 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on April 9, 2010, a true and correct copy of the 

foregoing Notice of Appearance and Request for Service of Papers was served via 

CM/EFC electronic transmission upon those parties who are registered with the Court to 

receive electronic notifications in this matter. 

      By: /s/ Raymond V. Miller                     
WPB 1072502.8  


