
UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

Fort Myers Division 
www.flmb.uscourts.gov 

 
In re:        Case No. 9:10-bk-03846-ALP  
        Chapter 11 
FIDDLER’S CREEK, LLC, et al. 1  
         
 Debtors       
 _____________________________/ 

 
DEBTORS’ EMERGENCY MOTION TO (I) SET CLAIMS BAR DATES, AND (II) FOR  

APPROVAL OF FORM AND MANNER OF NOTICE OF COMMENCEMENT  
OF CASES AND BAR DATES AND FOR FILING PROOFS OF CLAIM 

 
(Emergency Relief Requested) 

 
Fiddler’s Creek, LLC (“Fiddler’s Creek”) and twenty-seven (27) of its subsidiaries and 

affiliates (collectively, the “Debtors”), by and through undersigned counsel, file this Emergency 

Motion (I) to Set Claims Bar Dates, and (II) for Approval of Form and Manner of Notice of 

Commencement of Cases and Bar Dates for Filing Proofs of Claims (the “Motion”).  The Motion 

requests the entry of an order setting the bar dates for the filing of Proofs of Claims and approving the 

form and manner of notice of the commencement of these Chapter 11 cases and the bar dates for 

filing Proofs of Claim.  In support of this Motion, the Debtors rely upon the Declaration of Anthony 

DiNardo in Support of First Day Pleadings (the “First Day Declaration”).  In further support of this 

Motion, the Debtors respectfully represent as follows: 

                                                
1   The Debtors seeking joint administration are: (i) Fiddler’s Creek, LLC; (ii) 951 Land Holdings, LLC; (iii) 951 Land 
Holdings, Ltd.; (iv) DY Associates, LLC; (v) DY Land Associates, Ltd.; (vi) FC Beach, LLC; (vii) FC Beach, Ltd.; (viii) FC 
Golf, LLC; (ix) FC Golf, Ltd.; (x) FC Hotel, LLC; (xi) FC Hotel, Ltd.; (xii) FC Marina, LLC; (xiii) FC Resort, LLC; (xiv) FC 
Resort, Ltd.; (xv) Fiddler’s Creek Management, Inc.; (xvi) GBFC Development, LLC; (xvii) GBFC Development, Ltd.; 
(xviii) GBFC Marina, Ltd.; (xix) Gulf Bay Hospitality Company, LLC; (xx) Gulf Bay Hospitality, Ltd.; (xxi) Gulf Bay Hotel 
Company, LLC; (xxii) Gulf Bay Hotel Company, Ltd.; (xxiii) DY Land Holdings II, LLC; (xxiv) FC Commercial, LLC; (xxv) 
FC Parcel 73, LLC; (xxvi) GB Peninsula, Ltd., (xxvii) GBP Development, Ltd. and (xxviii) GBP Development, LLC . 
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BACKGROUND 

A.  The Chapter 11 Filing 

1. On February 23, 2010 (the APetition Date@), the Debtors each filed a voluntary petition 

in this Court for relief under Chapter 11 of Title 11 of the United States Code (the ABankruptcy 

Code@).  Since that time, the Debtors have operated as debtors-in-possession pursuant to Sections 

1107 and 1108 of the Bankruptcy Code. 

2. As of the date hereof, no creditors= committee has been appointed in this case.  In 

addition, no trustee or examiner has been appointed. 

3. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. '' 157(b) and 

1334.  Venue is proper pursuant to 28 U.S.C. '' 1408 and 1409.  This matter is a core proceeding 

pursuant to 28 U.S.C. ' 157(b). 

4. The statutory predicates for the relief requested herein are Sections 105 and 502  of 

the Bankruptcy Code, and Rules 3002, 3003, and 9007 of the Federal Rules of Bankruptcy 

Procedure. 

B. Background and Business Operations  

5. Each of the Debtors in these Chapter 11 cases owns, operates and/or is otherwise 

affiliated with the premier, fully integrated, master planned residential community known as “Fiddler’s 

Creek” in southwestern Florida.  Fiddler’s Creek is located in Collier County, Florida, approximately 

12 miles southeast of the City of Naples and six miles north of Marco Island.    The Fiddler’s Creek 

development is comprised of nearly 4,000 zoned acres of prime land in Naples, Florida, and is planned 

for and capable of accommodating up to 6,000 residences upon projected build-out, which is 

estimated to be in 2020.  Fiddler’s Creek has been approved and vested by the State of Florida as a 
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Development of Regional Impact.  

6. The property underlying Fiddler’s Creek was accumulated by the Debtors from 1993 

through 1996.  In 1998, Fiddler’s Creek developed, constructed and sold its first home.  Since then, 

Fiddler’s Creek has constructed and sold in excess of 1,650 homes in the development.  As a result, 

Fiddler’s Creek is home to over 4,300 full and part time residents.  

7. Fiddler’s Creek contains five distinctive neighborhoods known as: Fiddler’s Creek, 

Veneta, Aviamar, Marsh Cove and Meadow Run.  Within each of these neighborhoods are several 

unique villages of varying housing products offering a wide range of price points.  In total, there are 

1,782 fully constructed and existing homes, including single family homes, coach homes and carriage 

homes in different communities within Fiddler’s Creek.  In addition, there is completed infrastructure 

for an additional platted 840 units of both single family homesites and multifamily units within a 

variety of villages.   

8. In addition, there is over 33 acres of prime commercial property that is “infrastructure 

ready,” with approximately 23 acres situated along State Road 951 (Collier Blvd.) and approximately 

9 acres situated along US 41 (Tamiami Trail).  The total commercial square footage for buildout is 

approximately 300,000 square feet.  

9. In addition to the above saleable inventory of homes and developed lots, Fiddler’s 

Creek contains approximately 2,100 acres of undeveloped land fully entitled for approximately 3,329 

additional residential units and amenities.  This includes approximately 1,300 acres of the 

undeveloped land approved for future amenity development, including two golf courses, clubhouses, 

expanded tennis facilities, lakes, preserves and more.  Less than one-third of Fiddler’s Creek will be 

developed for residential use, while the remainder of the land is dedicated primarily to nature 
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preserves, lakes, parks, golf courses and recreational areas.   

10. Still further, Fiddler’s Creek contains substantial and fully completed operating 

amenities which are enjoyed by the homeowners, including: The Club & Spa at Fiddler’s Creek, 

which is a 54,000 square-foot resort style clubhouse with state-of- the-art fitness facility, lighted 

tennis courts, full menu spa services, resort style multi-pool swimming complex, casual and formal 

dining venues and a meeting and activity center.   

11. Additionally, homeowners have the opportunity to join The Golf Club at Fiddler’s 

Creek, with its first private course, named “The Creek Course,” designed by the acclaimed golf 

course architect, Arthur Hills.  The Creek Course has been nationally recognized by Golf Week 

magazine as one of the Top 100 Best Residential Golf Courses for each of years 2005 through 2009.  

Fiddler’s Creek has also been recognized by Travel & Leisure magazine as one of America’s Top 100 

Golf Communities for two consecutive years. The second course, The Preserve Course, is currently 

being designed by the award winning team of Hurdzan/Frye.   

12. Fiddler’s Creek homeowners also have the option to join The Tarpon Club, which 

offers members beach privileges, dinning, spa services (as well as other resort amenities) at Marco 

Beach Ocean Resort, located on nearby Marco Island.  In addition, the Tarpon Club has a dry boat 

storage facility that is designed to accommodate up to 150 boats ranging in size up to 35 feet, and is 

currently finalizing permit rights for 52 wet slips which will accommodate larger boats.      

13. For further information on the Debtors’ capital structure, business and operations, the 

Debtors refer to the First Day Declaration filed contemporaneously herewith. 

RELIEF REQUESTED AND BASIS THEREFOR 

14. The Debtors respectfully request entry of an order setting applicable bar dates for 
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filing Proofs of Claim and approving the form and manner of notice of the commencement of these 

Chapter 11 cases, and the claims bar dates. 

A. Establishment of Bar Date 

15. The Debtors request that the Court establish a bar date as follows: 

i. Establishing the date which is ninety (90) days after the Debtors’ Section 341 
meeting of creditors, as the deadline to file a Proof of Claim with respect to 
Claims2 asserted against any of the Debtors by entities other than 
Governmental Units (the “General Bar Date”); 

ii. Establishing the date which is one-hundred and eighty (180) days after the 
Debtors’ Section 341 meeting of creditors, as the deadline for Governmental 
Units (as defined in Section 101(27) of the Bankruptcy Code) to file Proofs of 
Claims against any of the Debtors (the “Governmental Bar Date”, and 
together with the General Bar Date, the “Bar Dates”); and 

iii. Except as otherwise set forth in any order authorizing the rejection of an 
executory contract or unexpired lease, establishing the later of the General Bar 
Date or thirty (30) days after the date any order is entered authorizing the 
rejection of an executory contract or unexpired lease as the bar date for filing 
a Proof of Claim (the “Rejection Bar Date”) with respect to any Claim arising 
from the Debtors’ rejection of such executory contract or unexpired lease to 
file a Proof of Claim. 

16. Bankruptcy Rule 3003(c)(3) provides in relevant part that in Chapter 11 cases, “[t]he 

court shall fix and for cause shown may extend the time within which proofs of claim or interest may 

be filed.” Fed. R. Bankr. P. 3003(c)(3). Neither the Bankruptcy Rules nor the Local Rules specify a 

time by which Proofs of Claim must be filed in chapter 11 cases, except as is provided in 11 U.S.C. § 

502(b)(9) for governmental units. 

17. The circumstances of these Chapter 11 cases justify fixing the Bar Dates as requested 

herein. The Debtors believe their Chapter 11 cases will move promptly toward plan confirmation.  It 

                                                
2 For purposes of this Motion, the term “Claim” shall have the meaning ascribed thereto in Section 101(5) of the Bankruptcy 
Code. 
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is essential to ascertain, as soon as possible, the full nature, extent and scope of the claims asserted 

against the Debtors and their estates. To develop a comprehensive, viable plan of reorganization, the 

Debtors will require complete and accurate information regarding the nature, amount, and status of all 

Claims that will be asserted in these chapter 11 cases.  

18. Establishing the Bar Dates will allow the Debtors to ascertain the number and amount 

of claims in various classes and finalize the terms of a plan of reorganization and disclosure statement. 

B. Parties Required to File Proofs of Claim 

19. The Debtors propose that the Bar Dates apply to all Persons or Entities (each as 

defined in sections 101(41) and 101(15) of the Bankruptcy Code)  holding Claims against the Debtors 

(whether secured, priority or unsecured) that arose prior to the Petition Date, including but not 

limited to the following: 

i. Any Person or Entity whose Claim is listed as “disputed,” “contingent,” or 
“unliquidated” in the Debtors’ Schedules and that desires to assert a Claim 
against the Debtors that would entitle the claimant to vote on any plan of 
reorganization or participate in any distribution under such plan; 

ii. Any Person or Entity who believes its Claim is improperly classified in the 
Schedules or is listed in an incorrect amount and that desires to assert its 
Claim in a classification or amount other than as set forth in the Schedules; 

iii. Any Person or Entity whose Claim is not listed in the applicable Debtors’ 
Schedules. 

20. The Debtors request that they retain the right to: (a) dispute, contest, setoff, recoup, 

and assert any defenses, counterclaims or subordination against, any filed Claim or any Claim listed or 

 reflected in the Schedules as to nature, amount, liability, classification, or otherwise; or (b) 

subsequently designate any Claim as disputed, contingent, or unliquidated. 
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21. The Debtors further request that pursuant to Bankruptcy Rule 3003(c)(2), any Person 

or Entity that is required to file a Proof of Claim but fails to do so in a timely manner shall be forever 

barred, estopped, and enjoined from: (a) asserting any Claim against the Debtors that (i) is in an 

amount that exceeds the amount, if any, that is set forth in the Schedules, or (ii) is of a different 

nature or in a different classification (any such Claim referred to as an “Unscheduled Claim”); and (b) 

voting upon, or receiving distributions under, any plan or plans of reorganization in these chapter 11 

cases in respect of an Unscheduled Claim. 

C. Procedures for Filing Proof of Claim 

22. In providing notice of the Bar Dates, the Debtors will provide to holders of Claims a 

customized proof of claim form (the "Proof of Claim Form") substantially similar in form to that 

attached hereto as Exhibit A.  The Debtors propose that for any Proof of Claim Form to be timely 

and properly filed, a signed original of the completed Proof of Claim Form, together with all required 

accompanying documentation, must be filed with the Court, at the address indicated on the Proof of 

Claim Form, on or before the applicable Bar Dates. 

23. If a creditor wishes to receive acknowledgment of receipt of its Proof of Claim Form, 

such claimant must provide in addition to the original Proof of Claim Form, one extra copy of such 

Proof of Claim Form along with a self-addressed, stamped return envelope. 

24. The Debtors propose that all persons and entities asserting Claims against more than 

one Debtor be required to submit a separate Proof of Claim Form with respect to each applicable 

Debtor. If persons and entities are permitted to assert Claims against more than one Debtor in a single 

Proof of Claim Form, the Court may have difficulty maintaining separate Claim registers for each 

Debtor and all Debtors will be required to object to a Proof of Claim Form that may be applicable to 
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only one of the Debtors. Likewise, persons and entities should be required to identify on each Proof 

of Claim Form the particular Debtor against which their Claim is asserted. Requiring parties to 

identify the Debtor against which a Claim is asserted will greatly expedite the Debtors’ review of 

Proof of Claim Forms in these cases. This requirement will not be unduly burdensome on claimants 

since they know or should know the identity of the Debtor against which they assert a Claim. 

25. In addition, the Debtors propose that all persons and entities asserting Claims against 

the Debtors be required to file the Proof of Claim Forms in English and in U.S. dollars. If a person or 

entity does not specify the amount of its Claim in U.S. dollars, the Debtors propose that they reserve 

the right to convert such Claim to U.S. dollars using the applicable conversion rate as of the Petition 

Date, unless the Debtors deem another date to be more appropriate. 

D. Procedures for Providing Notice of Commencement of Chapter 11 Cases and Bar Dates 

26. The Debtors seek to ensure that all interested parties receive appropriate notice of 

commencement of these Chapter 11 cases and the applicable Bar Dates. To determine the adequacy 

of the notice given to a creditor, bankruptcy law distinguishes between “known” and “unknown” 

creditors. See In re S.N.A. Nut Co., 198 B.R. 541 (Bankr. N.D. Ill. 1996); In re Dartmoor Homes, 

Inc., 175 B.R. 659 (Bankr. N.D. Ill. 1994); In re Envirodyne Indus., Inc., 206 B.R. 468 (Bankr. N.D. 

Ill. 1997). As the Court in S.N.A. Nut explained: 

When a creditor is unknown to the debtor, publication notice of the claims bar date 
will satisfy the requirements of due process . . . However, if a creditor is known to the 
debtor, notice by publication is not constitutionally reasonable and actual notice of the 
relevant bar dates must be afforded to the creditor. 

S.N.A. Nut, 198 B.R. at 543-544. The Supreme Court has characterized a “known” creditor as one 

whose identity is either known or is “reasonably ascertainable by the debtor.” Tulsa Professional 

Collection Serv., Inc. v. Pope, 485 U.S. 478, 490 (1988). An “unknown” creditor is one whose 
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“interests are either conjectural or future or, although they could be discovered upon investigation, do 

not in due course of business come to knowledge [of the debtor].” Mullane v. Central Hanover Bank 

& Trust Co., 339 U.S. 306, 317 (1950). 

27. In defining the efforts required to identify "known" creditors, the Bankruptcy 

Court in Envirodyne Indus. stated: 

The debtor is under an obligation to make reasonably diligent efforts to identify 
creditors and their claims . . . Reasonable diligence depends on the context. The 
requisite search focuses on the debtor’s own books and records . . . It does not 
require that a debtor engage in impracticable and extended searches . . . in the name of 
due process . . . It is not the debtor’s duty to search out every conceivable or possible 
creditor and urge that person to make a claim against it. 

Id., 206 B.R. at 473-74. As for the particular efforts a debtor must exert to identify known creditors, 

“[w]hether a creditor received adequate notice of a bar date ‘depends upon the facts and 

circumstances of a given case.’” In re The Grand Union Co., 204 B.R. 864, 871 (Bankr. D. Del. 

1997) (citing Oppenheim, Appel, Dixon & Co. v. Bullock (In re Robintech, Inc.), 863 F.2d 393, 396 

(5th Cir.), cert. denied, 493 U.S. 811 (1989)). 

28. Given the factual complexities of the instant case, the Debtors propose to provide 

actual written notice of the commencement of these Chapter 11 cases and the Bar Dates to all known 

persons and entities holding Claims for whom the Debtors have an actual deliverable address. 

29. In giving actual notice to known Persons and Entities who may have a Claim, the 

Debtors propose to give notice of the commencement of these Chapter 11 cases and Bar Dates, 

substantially in the form of the notice attached as Exhibit B (the “Bar Date Notice”), in accordance 

with Bankruptcy Rule 9007, so that the Bar Date Notice is served by first class mail within ten (10) 

business days after entry of an Order granting this Motion. 

E. Form of Notice of the Bar Dates 
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30. The Bar Date Notice will: 

i. advise creditors and other parties in interest of the commencement of these 
Chapter11 cases; 

ii. advise potential creditors that they must file a Proof of Claim under 
Bankruptcy Rules 3002(a) and 3003(c)(2); 

iv. specify the form to be used in filing a Proof of Claim; 

v. set forth the Bar Dates; 

vi. set forth the address for filing a Proof of Claim; 

vii. specify that Proofs of Claim must be filed with original signatures and not by 
facsimile; and 

viii. specify that separate Proofs of Claim must be filed with respect to each 
Debtor. 

31. Accordingly, the Bar Date Notice and the Publication Notice will provide creditors 

with notice of the commencement of these Chapter 11 cases and sufficient information to allow them 

to timely file a properly prepared and executed Proof of Claim. 

WHEREFORE, the Debtors respectfully request entry of an order ranting the relief requested herein 

and granting such other and further relief as is fair and just. 

Dated: February 24, 2010. 
[Signature on next page] 
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Respectfully Submitted, 
 
      GENOVESE JOBLOVE & BATTISTA, P.A. 
      Proposed Attorneys for Debtors-in-Possession 
      100 Southeast Second Street, Suite 4400 
      Miami, Florida 33131 
      Telephone: (305) 349-2300 
      Facsimile : (305) 349-2310 
 
      By:  /s/ Paul J. Battista   
       Paul J. Battista, Esq. 

Florida Bar No. 884162 
pbattista@gjb-law.com 
 
Mariaelena Gayo-Guitian, Esq. 
Fla. Bar No.  0813818 
mguitian@gjb-law.com 
 
Heather L. Harmon, Esq. 
Florida Bar No. 013192 
hharmon@gjb-law.com 
 
Michael L. Schuster 
Florida Bar No. 57119 
mschuster@gjb-law.com 
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