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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

FORT MYERS DIVISION
www.flmb.uscourts.gov

In re:

FIDDLER'S CREEK, LLC, et al.,

Debtor.
/

Case No. 9:10-bk-03846-ALP

Chapter 11

COLONNADE NAPLES LAND LLC'S OBJECTION TO ENTRY OF
FINAL ORDER OR CONTINUED INTERIM ORDER FOR DIP LOAN

Colonnade Naples Land LLC ("Colonnade") objects to entry of a Final Order or a

Continued Interim Order authorizing the DIP loan which the Debtors have proposed and says as

follows:

1. Colonnade has purchased the promissory notes and the mortgages securing them

which were previously held by Tomen America, Inc. ("Tomen"). Colonnade is the successor in

interest of Tomen.

2. The Court entered an Interim Order on March 10, 2010 (the "Interim Order").

The Interim Order gave parties the right to file an objection to the Interim Order and a Final

Order.

3. Colonnade's mortgages are first mortgages on vacant commercial property and

vacant residential acreage. The total amount of the mortgages is in excess of $51,000,000.

4. The land subject to the mortgages is owned by Debtors DY Land Holdings II,

LLC, FC Commercial, LLC and FC Parcel 73, LLC (the "Mortgagors").

5. Colonnade's promissory notes are secured by several guarantors. One of the

guarantors is 951 Holding, Ltd. This Guarantor owns vacant land which is free and clear.
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6. Another Guarantor is FC Beach, Ltd. It owns 13 condominiums which are free

and clear.

7. 951 Holding, Ltd., and FC Beach, Ltd. are referred to in this Motion as the

Guarantors.

8. The Interim Order grants to the DIP lender a priming first lien of about $1.3

million on all of the assets of all of the debtors. This priming lien to the DIP lender comes ahead

of Colonnade's first mortgage liens on its collateral, thereby reducing the value of Colonnade's

collateral and putting Colonnade at risk of losing its collateral by foreclosure of the DIP lender's

priming lien. The Debtor seeks to increase the DIP loan and the priming lien to $25,000,000.

9. The priming lien granted by the Interim Order also encumbers the free and clear

land owned by the Guarantors. Colonnade is a creditor of these Guarantors. The priming lien on

the Guarantors' free and clear land and condominiums impairs the financial condition of the

Guarantors and makes it less likely for the Guarantors to be able to pay under their guarantees

which are held by Colonnade.

10. The priming lien does substantial harm to Colonnade by coming ahead of its

existing first mortgages and reducing its Guarantors' ability to pay under its guaranty.

11. The Debtors seek a priming lien for $25 million for a DIP loan which provides

that the balance outstanding will never be greater than $12 million. The effect of this

arrangement is that the lien could in fact be for $25 million and impair lenders' collateral to the

extent of $25 million.

12. The Debtors could borrow $12 million and sell sufficient property to pay off the

$12 million. Then the Debtors could borrow another $12 million, which would be secured by the
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priming lien. In that way $25 million of equity in the assets can be lost by enforcement of the

priming lien.

13. If the Debtors' appraisals are wrong, all of the equity in all of the assets could be

consumed by the priming lien in this way.

The Court should not grant the DIP lender a priming lien.

14. In regard to priming liens, Collier on Bankruptcy says the following:

The ability to prime an existing lien is extraordinary, and in
addition to the requirement that the trustee be unable to otherwise
obtain credit, the trustee must provide adequate protection for the
interest of the holder of the existing lien …In most cases, adequate
protection is provided by conditioning or limiting the borrowing in
order to maintain a sufficient equity in the subject property to
protect the existing lienholder.

3 Collier on Bankruptcy, § 364.05 (15th ed. Rev. 2002).

15. Colonnade adopts Textron Financial Corporation's ("Textron") citations in its

objection: "In re Mosello, 195 B.R. at 288 ("The goal of adequate protection is to safeguard the

secured creditor from diminution in the value of its interest during the Chapter 11

reorganization") (quoting In re 495 Central Park Ave. Corp, 136 B.R. 626, 631 (Bankr. S.D.N.Y.

1992). In re Martin, 761 F.2d 472, 474 (8th Cir. 1985) ("The concept of adequate protection was

designed to insure that the creditor receives the value for which he bargained.").

16. A priming lien would impair Colonnade's collateral even if the Debtors presented

appraisals that show an apparent equity cushion. However, the appraisals do not take into

consideration the $106 million1 of CDD Debt which encumbers the Debtor's collateral. When

taking this CDD Debt into consideration, the total encumbrance against the collateral is $266

million, an apparent equity cushion of only $46 million. This cushion is too low when

considering the proposed DIP loan of $25 million.

1 Includes loan balance plus amounts unpaid in 2009.
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17. Colonnade holds two mortgages. Mortgage No. 1 is on property owned by FC

Commercial, LLC and FC Parcel 73, LLC., which are vacant parcels of commercial property.

18. The first encumbrance on the property under Mortgage No. 1 is CDD assessment

lien debt of about $17.4 million. After that lien, Colonnade holds a first mortgage of about $19.2

million making total encumbrances of $36.6 million.

19. The Debtors presented an appraisal of the collateral for Colonnade's Mortgage

No. 1 showing a value of $26 million. The appraisal includes an adjacent parcel which is not

Colonnade's collateral. The adjacent parcel is about one third the land area in the appraisal.

Removing the adjacent parcel results in a value for Colonnade's collateral of about $22.3 million

according to the Debtors' appraisal.

20. This collateral is subject to CDD liens of about $17.4 million. The appraised

value of $22.3 million minus the CCD liens leaves an equity of only $4.9 million to secure

Colonnade's mortgage of $19.2 million. Therefore, Colonnade's mortgage of $19.2 million is

undersecured. Putting a $25 million priming lien on the collateral would use up the $4.9 million

equity and make Colonnade completely unsecured.

21. Therefore, no priming lien should be allowed on the collateral for Colonnade's

Mortgage No. 1.

22. Colonnade holds Mortgage No. 2 on property owned by DY Land Holdings II,

LLC, which consists of 17 vacant commercial parcels. The first encumbrance on this property is

CDD assessment liens of about $2.1 million. After that, Colonnade has a first mortgage on this

property of about $32.2 million, making total encumbrances of $34.3 million.

23. The Debtors have appraisals that show apparent equity in the collateral. These

apparent equities do not justify the impairment of Colonnade's collateral by the imposition of a
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$25 million priming lien. Colonnade's Mortgage II collateral is vacant farmland with net annual

carry costs of approximately $100,000 per annum.2 Colonnade adopts what Regions Bank stated

in their opposition as follows.

24. "Even if there is an 'equity cushion' in the . . . Collateral, an equity cushion alone

is not enough to demonstrate adequate protection. Courts have acknowledged the inherent pitfall

of relying on an equity cushion theory alone in the context of a superpriority postpetition lien. In

re Aqua Assocs., 123 B.R. 192, 196 (Bankr. E.D. Pa. 1991). Such an analysis requires

determinations on competing methods of valuation, the qualifications and findings of dueling

appraisers, and becomes a highly technical game of supporting or challenging the actual equity

cushion Id. Thus, '[W]hile the presence of an equity cushion should be a relevant factor, it

should not be a determinative factor' in an adequate protection analysis with regard to § 364(d).

Id.; see also In re Shaw Indus., Inc., 300 B.R. 861, 865-66 (Bankr, W.D. Pa. 2003) (stating that

"[w]e believe it improper to look at valuation of assets in a vacuum" and even though the current

value of a debtor's assets may be sufficient to constitute adequate protection through an equity

cushion "a debtor's future operational plans may result in a rapid deterioration of the collateral"

and, thus, "[w]here an equity cushion is insufficient in size or likely to erode, it cannot, standing

alone, constitute adequate protection.")."

25. "For example, the Bankruptcy Court of the Eastern District of Pennsylvania

applied a 'holistic approach' to the issue of adequate protection in the priming context. In re

Aqua Assocs., 123 B.R. at 196-97. It found that a court should analyze all of the relevant facts

and put particular focus upon the value of the collateral, the likelihood that the collateral will

depreciate or appreciate over time, the debtor's prospects for successful reorganization, and the

2 It should be noted, that portions of the Mortgage II collateral are being incorrectly assessed as they do not lie within the boundaries of the CDD
District. If correctly assessed, there are no net carry costs associated with this collateral and in fact the land would generate approximately
$15,000 of positive net cash flow per annum as it is currently leased for agricultural use.
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debtor's performance in according with the Plan. Id. In addition, the Bankruptcy Court of the

Eastern District of Pennsylvania also asked whether the debtor's plan was feasible and whether

the consummation of the loan was likely to increase the value of the debtor's estate and enhance

the value of the mortgaged security. Id at 189."

26. "In this same vein, the Bankruptcy Court of the Western District of Pennsylvania

stated that an equity cushion should be evaluated in light of six (?) additional factors to

determine whether it could provide adequate protection. It asked: (1) does the accrual of interest

erode the equity cushion; (2) is the property increasing or decreasing in value; (3) has the

debtor's conduct of the litigation been more than a deliberate delaying tactic. In re Timber

Products, Inc., 125 B.R. 433, 433-34 (Bankr. W.D. Pa. 1990)."

27. "The Court should look beyond the mere existence of . . . alleged equity cushion

to determine whether the . . . prepetition secured interest will be adequately protected in light of

the new proposed financing."

28. The Debtors' appraisals fail to take into account that the assets are subject to CDD

liens of approximately $100 million. These CDD liens reduce their value and the Debtors' equity

by $100 million.

The DIP loan should not be authorized because the Debtors' projected business plan

is not feasible.

29. Regions Bank said the following on this subject in its opposition.

30. "Debtors' historical data show that in calendar 2009 Debtors sold only a total of 7

properties secured by Regions Bank's liens and 8 for the trailing 12 months. Debtors' proposed

budget shows they anticipate continued negative cash flow, and Debtors cannot possibly predict

when, if ever, the cash flow will turn positive to any degree of certainty. Thus, regardless of
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Debtors' supposition that the property will somehow become profitable, there is simply no

historical data or current economic data that Debtors can cite to present a showing of any

realistic prospect for a successful reorganization. In fact, Debtors' 13 week budget projects no

home sales at all. However, the Commitment Letter terms require Debtors to achieve

Cumulative Net Sales Proceeds of a $5,000,000 minimum by July 31, 2010 (D.E. 10-1, pg. 8).

Thus, in just a few short months, the likelihood is substantial that Debtors will be in default with

the new proposed financing agreement. Debtors simply cannot meet their burden to show that

Regions Bank's prepetition secured interest will be adequately protected. This very Court has

similarly held previously." The Commitment Letter also requires the Debtors to have minimum

sales of $30 million by around July 31,2011. Again, this is unrealistic and not feasible.

31. "This Court, in In re St. Petersburg Hotel Associates, Ltd., 44 B.R. 944 (Bankr.

M.D. Fla. 1984), denied a debtor's request for a superpriority loan because the debtor's

assumptions for arguing adequate protection were highly speculative and unrealistic. There,

without an equity cushion, the debtor asked this Court to approve a superpriority loan with

supporting arguments that the prepetition creditor would be adequately protected because, with

renovations, the debtor could secure a Holiday Inn franchise, could repay the DIP loan within 5

years, and could restore the prepetition creditor to first lien status. Id. at 945-46. This Court

disagreed, noting that the debtor's assumptions were highly speculative and unrealistic: they

required the assumption that the hotel would operate on positive cash flow and would

accumulate a sufficient surplus during the five years to make the balloon payment at the end. Id.

at 945. This Court found it more likely that the hotel would operate at a loss for at least two

years, and, ultimately denied the additional DIP financing. Id."
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32. "Debtors' Motion and request for Court approval in this case similarly rest on

highly speculative and unrealistic assumptions. They too presuppose, despite historical data in a

declining housing market, that they will positively reorganize, and, somehow, be able to perform

under the new $25 million loan they seek."

33. "Even in In re Shaw Industries, Inc. 300 B.R. 861 (Bankr. W.D. Pa. 2003), where

there was an equity cushion from debtor's collateral, the court denied the Chapter 11 debtor's

request to prime $600,000 of the prepetition lenders' secured claims. The court explained that

any equity was rapidly deteriorating because of debtor losses, and, despite debtor's profitable

projections, the court found it had no evidentiary basis. Id. at 866. It explained: 'Any equity

cushion will quickly erode. The structural foundation of the tool and die industry in which the

Debtor operates is faltering. Debtor's prospects are inherently risky. It is inappropriate to foist

this risk upon [the prepetition secured creditor].' Id. The same can be said of the residential real

estate business in South West Florida."

34. "Like in Shaw, Regions Bank's alleged equity cushion will be negatively affected,

as discussed in full below. The structural foundation of the housing market is faltering. Debtor's

prospects are just as risky—if not more risky given default under the proposed superpriority

financing as of July 31 appears probable. It is simply inappropriate to foist this risk upon

Regions Bank and the other prepetition secured creditors."

35. "For yet another example, in In re Stoney Creek Technologies, LLC, 364 B.R. 882

(Bankr. E.D. Pa. 2007), notwithstanding deficiencies in the valuation evidence of the secured

assets, the affected creditor was owed $3.1 million and the secured property was valued at

approximately $5 million. Id. at 894. The court found that this significant 'equity cushion' was

still not enough to adequately protect the creditor from a second lien because "potential and
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imminent default" was apparent: the company had not operated profitably since 2000, the debtor

could not secure additional financing for more than $500,000 even with the security of a first lien

on the property, and the prospects of successful reorganization were slim. Id. at 893-895."

The proposed DIP lender is an insider.

36. The proposed DIP lender is owned and controlled by Aubrey Ferrao, who owns

and controls the Debtors.

37. Giving the DIP lender a priming lien on all of the assets of all of the Debtors puts

the DIP lender in control of this Chapter 11 case and upsets the balance which the Bankruptcy

Code has designed between the interest of the Debtor and the creditors.

38. Mr. Ferrao should put this money into the Debtors as capital investment or at the

most a DIP loan with a lien which is secondary to the existing mortgages.

CONCLUSION

39. The Court should not authorize the DIP loan because the Debtors' projected

business plan is not feasible.

40. If the Court authorizes the DIP loan, it should not grant a priming lien on all of

the assets of all of the Debtors because that would greatly oversecure the DIP lender, give the

DIP lender, who is an insider, control of the Chapter 11 case and impair the collateral position of

the existing mortgage holders.

I certify that a copy of this pleading will be furnished by notice of electronic filing to all

persons listed on the CM/ECF service list on April 9, 2010

.

/s/ Jules S. Cohen
Jules S. Cohen
Florida Bar No. 14520
AKERMAN SENTERFITT
420 South Orange Avenue, Suite 1200
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Post Office Box 231
Orlando, FL 32802-0231
Phone: (407) 423-4000
Fax: (407) 843-6610
Email: jules.cohen@akerman.com

Edmund S. Whitson
Florida Bar No. 897272
AKERMAN SENTERFITT
SunTrust Financial Centre, Suite 1700
401 East Jackson Street
Tampa, FL 33602-5250
Phone: (813) 223-7333
Fax: (813) 223-2837
Attorneys for Colonnade Naples Land LLC


