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SUPPLEMENT TO DEBTORS’ MOTION FOR AN ORDER (I) ENFORCING THE 
AUTOMATIC STAY, (II) AWARDING SANCTIONS FOR INTENTIONAL AND 

WILLFUL VIOLATION OF THE AUTOMATIC STAY AND (III) HOLDING 
PLAINTIFFS MATTHEW SUFFOLETTO, RAYMOND DAVID, STEVEN TAUB AND 

STEPHEN SHULMAN AND ATTORNEYS ROBERT STOCHEL, GLENN VICIAN AND 
ERIC VASQUEZ IN CONTEMPT OF COURT 



Fiddler’s Creek, LLC (“Fiddler’s Creek”) and twenty-seven (27) of its subsidiaries and 

affiliates (collectively, the “Debtors”)1, by and through their undersigned counsel, files this 

Supplement (the “Supplement”) to the Debtors’ Motion for an Order (I) Enforcing the Automatic 

Stay, (II) Awarding Sanctions for Intentional and willful Violation of the Automatic Stay and 

(III) Holding Plaintiffs Matthew Suffoletto, Raymond David, Steven Taub and Stephen Shulman 

and Attorneys Robert Stochel, Glenn Vician and Eric Vasquez in Contempt of Court (the 

“Motion”) (D.E. # 203].  In further and additional support of the Motion, the Debtors state: 

1. As set forth in the Motion, on April 22, 2010, Matthew Suffoletto, Raymond 

David, Steven Taub and Stephen Shulman (the “Plaintiffs”), all of whom are counter-parties to 

Golf Membership Agreements with one or more of the Debtors, through their counsel Robert 

Stochel, Glenn Vician and Eric Vasquez (the “Plaintiffs’ Counsel”), filed a Class Action 

Complaint in the United States District Court for the Middle District of Florida, Case No. 2:10-

CV-241-FTM-36-DNF (the “New Class Action Complaint”).  The New Class Action Complaint 

identifies Debtor entities and asserts that the sole Defendant therein, Aubrey Ferrao (“Mr. 

Ferrao”), has utilized these entities to cause harm to the Plaintiffs. 

2. On May 10, 2010, the Debtors filed the Motion, asserting that the filing of the 

New Class Action Complaint constitutes a blatant violation of the automatic stay, and as a result, 

that the New Class Action Complaint is void ab initio, and that the Plaintiffs and the Plaintiffs’ 

Counsel should be held in civil contempt and sanctioned. 

                                                 
1  The Debtors jointly administered in these proceedings are: (i) Fiddler’s Creek, LLC; (ii) 951 Land Holdings, LLC; (iii) 951 Land 

Holdings, Ltd.; (iv) DY Associates, LLC; (v) DY Land Associates, Ltd.; (vi) FC Beach, LLC; (vii) FC Beach, Ltd.; (viii) FC Golf, LLC; (ix) FC 
Golf, Ltd.; (x) FC Hotel, LLC; (xi) FC Hotel, Ltd.; (xii) FC Marina, LLC; (xiii) FC Resort, LLC; (xiv) FC Resort, Ltd.; (xv) Fiddler’s Creek 
Management, Inc.; (xvi) GBFC Development, LLC; (xvii) GBFC Development, Ltd.; (xviii) GBFC Marina, Ltd.; (xix) Gulf Bay Hospitality 
Company, LLC; (xx) Gulf Bay Hospitality, Ltd.; (xxi) Gulf Bay Hotel Company, LLC; (xxii) Gulf Bay Hotel Company, Ltd.; (xxiii) DY Land 
Holdings II, LLC; (xxiv) FC Commercial, LLC; (xxv) FC Parcel 73, LLC; (xxvi) GB Peninsula, Ltd., (xxvii) GBP Development, Ltd. and 
(xxviii) GBP Development, LLC . 

    



3. Amazingly, in the two short weeks since the Debtors filed the Motion with this 

Court and served the Motion on the Plaintiffs’ counsel,2 the Plaintiffs have brazenly taken 

additional actions in the District Court in further blatant violation of the Automatic Stay.  As 

demonstrated in this Supplement, the Plaintiffs and the Plaintiffs’ Counsel continue to thumb 

their noses at the powers of this Court.  As a result, this Court must act swiftly and conclusively 

in order to punish the Plaintiffs and their counsel so as to deter any future violations. 

4. Specifically, on May 17, 2010, one week after the Debtors filed the Motion, the 

Plaintiffs filed a Motion for Class Certification (the “Certification Motion”) in the District Court3 

[D.E. 17 in the District Court Action].  A true and correct copy of the Certification Motion is 

attached hereto as Exhibit “A”.   

5. In the Certification Motion, the Plaintiffs “seek certification of a F.R.C.P. 

23(B)(3) class against [Aubrey] Ferrao for the theft and conversion of escrow monies from the 

plaintiffs and class members.”  Certification Motion at p. 1.  The class that the Plaintiffs seek to 

certify includes “[a]ll natural persons who paid a golf initiation deposit on or after January 1, 

2000, that was never fully refunded, under the Golf Membership Agreement for The Golf Club 

at Fiddler’s Creek, and who became golf members of The Golf Club at Fiddler’s Creek.”  Id. 

6. It is clear that the Plaintiffs and the Plaintiffs’ Counsel have no interest in abiding 

by the provisions of the Bankruptcy Code, and do not even believe that this Court should have 

the opportunity to hold a hearing to consider the Plaintiffs’ stay violations before attempting to 

advance the District Court Action.  The Plaintiffs’ blatant disregard for the power of this Court 

and the effect of the Automatic Stay is startling, especially considering that the Certification 

                                                 
2  In addition, the Court had already set the Motion for hearing on June 4, 2010, which notice of hearing was also provided to Plaintiffs’ 

counsel. 
3 All capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the Motion. 



Motion was filed only after the Debtors filed their Motion seeking to enforce the Automatic 

Stay. 

7. Even worse, the relief sought in the Certification Motion, if granted, would 

provide Plaintiffs’ Counsel with a vehicle to control and prosecute the claims of over 200 

creditors of the Debtors, all outside this Court’s jurisdiction.  Not only would class certification 

undermine this Court’s exclusive power to adjudicate pre-petition claims against the Debtors, but 

it would also severely prejudice the claims of other creditors of the Debtors, who do not fit 

within the proposed class definition, and would therefore be at a comparative disadvantage in 

respect of adjudicating their claims.  It is quite obvious that this result runs contrary to the most 

core principals of the Bankruptcy Code, as it would create a limited class of creditors whose 

claims would be administered and satisfied in a manner fundamentally different from all other 

creditors.  Allowing the Class Action Complaint to go forward would foster a race to different 

courthouses by different creditors attempting to adjudicate their claims against the Debtors.  

Such a result would eviscerate the bankruptcy process and these Chapter 11 cases.  

8. Although these brazenly reckless actions are unfortunate, they are not surprising 

given certain of the parties involved.  As set forth in the Motion, one of the Plaintiffs’ Counsel, 

Glenn Vician (“Vician”), has previously harassed the Debtors with vexatious and baseless legal 

actions, including a pre-petition lawsuit against the Debtors and Mr. Ferrao where he was both a 

plaintiff and counsel to other plaintiffs in that action.  In that lawsuit, which was settled under the 

terms of a confidentiality agreement, Vician made substantially similar factual assertions and 

substantially similar claims against the Debtors and Mr. Ferrao.  The Debtors assert that Vician 

subsequently violated the confidentiality provisions of that settlement agreement by, inter alia, 

seeking to reinstate the first amended complaint in the Old Class Action and falsely representing 



to the District Court that the defendants therein defaulted under the settlement agreement by 

refusing to pay certain consideration.  With unabashed disregard for the confidentiality 

provisions of the settlement agreement, Vician even sought leave to file the settlement agreement 

in the District Court, not under seal but in the public record. 

9. Moreover, a brief review of the activities of Vician and his law firm in other cases 

reveals that Vician has an established pattern of using litigation to further his vexatious motives, 

in manifest disregard for the rule of law.  For example, in Bell v. Bowman, Heintz, Boscia & 

Vician, P.C., 370 F. Supp. 2d 805 (S.D. Ind. 2005), the plaintiff brought a complaint against Mr. 

Vician’s law firm alleging violations of the Fair Debt Collection Practices Act.  In ruling on 

cross-motions for summary judgment, the district court officially disapproved of the 

unacceptable conduct of Mr. Vician and his firm:  

 We are moved to officially express our disapproval of the litigation tactics 
utilized by Defendant in this case, which include the following unacceptable 
practices: the clear attempt to circumvent our prior rulings in this matter; the 
failure to disclose the factual basis for its bona fide error defense until after the 
close of discovery, despite specific discovery requests by Plaintiff’s counsel for 
this information; the initial disclosures to Plaintiff’s counsel of substantially 
incorrect information regarding the size of the putative class; destruction of all but 
fifty-one of the paper files it created on the class members, despite  the pendency 
of this lawsuit; and, finally, the deceptive/obstructionist and thoroughly 
unprofessional conduct by defense counsel and Vician, Bowman, Heintz’s 
president, during his deposition and in his affidavit. 

 
Bell, 370 F. Supp. 2d at 812-813.  The district court continued and singled out Mr. Vician for 

further disapproval: 

For example, Vician asserted that after reviewing Bowman Heintz’s file, he 
discovered “there are no copies of [collection] letters in such consumer debtor 
account files that contain false or incorrect statement(s) of the amount of debt as 
contended by Ms. Bell in her complaint.”  Vician Aff. at ¶ 17.  However, Vician 
failed to disclose that there are no copies of any collection letters in the files of the 
class members.  And Vician’s deposition reads like an [sic] training manual on 
obstruction and obfuscation.  Testimony of this sort creates one, unmistakable 



impression: the deponent has things he is desperately, and ultimately 
unconvincingly, trying to hide. 

 
Id. at 813, n.19 (italics in original, underlining added). 

10. Also, in Associates Financials Services Co., Inc. V. Bowman, Heintz, Boscia, & 

Vician, P.C., 2004 WL 826088 (S.D. Ind. 2004), a client sued Mr. Vician and his firm making 

serious allegations of conflict of interest.  These allegations were described by the district court 

in considering the client’s motion for summary judgment on Vician’s and the firm’s 

counterclaims for defamation, abuse of process, and tortious interference with business 

relationships.  Although not passing on the veracity of the claims, the district court granted 

summary judgment in favor of the client and dismissed the law firm’s counterclaims.  However, 

the allegations describe a troubling pattern of conduct. For example, the client accused Mr. 

Vician and his firm of: 

disseminating false and/or confidential information to adversaries of [the client] 
for the purpose of facilitating the filing or prosecution of legal actions against [the 
client]; 
 
consulting and strategizing with adversaries of [the client] for the purpose of 
assisting those adversaries; 
 
providing false and misleading testimony regarding [the client’s] business 
practices and failing to provide information to the Franklin County Court that 
would have been exculpatory and favorable for [the client]; 
 
failing to inform [the client] of essential information, including the existence of 
secret meetings with adversaries, the dissemination of confidential client 
information, the existence of threatened and pending litigation, the appearance of 
Vician and [his law firm] at a hearing in which false and injurious testimony was 
offered regarding [the client], and appearance of Vician and [his firm] as counsel 
for [another party] in an action directly adverse to [the client’s] interests; and 
otherwise failing to exercise the good faith, trust, honesty, loyalty and candor 
required of fiduciaries in Indiana in the performance of their duties. 

Associates Financial Services Co., 2004 WL 826088 at *9.   



11. Adding to the Debtors’ grave concerns, one of the Plaintiffs in the Class Action 

Complaint which is the subject of the Motion, Raymond David (“David”), and one of the 

Plaintiffs’ Counsel, Vician, have each been appointed to serve on the Official Committee of 

Unsecured Creditors in these chapter 11 cases (“the Committee”).4  See D.E. # 132.  The conduct 

of Vician and David has made it very difficult for the Debtors and the Committee to collaborate 

on various matters to date, as is contemplated by the Bankruptcy Code and vital to the Debtor’s 

successful reorganization.  In fact, the Debtors are anxious to open up a fulsome dialogue with 

the Committee and share information that will allow these chapter 11 cases to move towards a 

successful conclusion.  However, the Debtors have very strong concerns about sharing 

confidential “insider” information with these particular Committee members, because, as set 

forth hereinabove, the Debtors firmly believe that Vician has already breached a pre-petition 

confidentiality agreement.  Moreover, Vician and David have exhibited contempt of this Court 

and the Bankruptcy Code by electing to pursue their claims in the District Court in clear and 

direct violation of the Automatic Stay, and then have compounded that contempt though the 

Certification Motion.  Such conduct is not, in the opinion of the Debtors, consistent with the 

fiduciary duties of committee members, or otherwise in the best interests of the unsecured 

creditors in these chapter 11cases.  

12. Therefore, and as a result of the foregoing, the Debtors respectfully request that as 

an additional sanction for their clear and continual violations of the Automatic Stay, Raymond 

David and Glenn Vician be permanently removed from the Committee.  The Debtors believe that 

this particular sanction is critically necessary to preserve the integrity of the Committee and the 

Debtors prospects for reorganization.  In addition, given the above described conduct, the 

                                                 
4 In addition, another of the Plaintiffs, Stephen Shulman, as well as Vician, have each filed proofs of claim in one or more of the Debtors’ 

bankruptcy cases, thereby submitting themselves to the jurisdiction of the Bankruptcy Court for adjudication of those claims.  See Debtors’ 
Motion at ¶ 49. 



presence of Vician and David on the Committee will adversely and detrimentally affect the 

working relationship between the Committee and the Debtors. 

13. For all of the reasons set forth in this Supplement and in the Debtors’ Motion, the 

Debtors respectfully submit that the Plaintiffs’ grave and continuing violations of the Automatic 

Stay warrant a finding that the Plaintiffs and the Plaintiffs’ Counsel should be held in civil 

contempt, and subjected to punitive sanctions in order to deter future violations.  See In re WVF 

Acquisition LLC, 420 B.R. 902, 914 (S.D. Fla. 2009) (“Section 105 constitutes express authority 

to award punitive damages for contempt to the extent necessary or appropriate to carry out the 

provisions of the Bankruptcy Code.”).  Such sanctions include, but should not be limited to, (i) 

reimbursement of the fees and expenses of Debtors’ counsel in preparing and prosecuting the 

Motion and this Supplement, (ii) removal of Vician and David from the Committee, (iii) punitive 

damages against the Plaintiffs and Plaintiffs’ Counsel for their willful and intentional violation of 

the Automatic Stay, and (iv) such other sanctions as are just and necessary in this situation. 

Dated this 24th day of May, 2010. 

     Respectfully Submitted, 
 
     GENOVESE JOBLOVE & BATTISTA, P.A. 
     Attorneys for Debtors-in-Possession 
     200 East Broward Boulevard, Suite 1110 
     Ft. Lauderdale, Florida 33301 
     Telephone: (954) 453-8000 
     Facsimile: (954) 453-8010 
 
     By:  /s/Michael L. Schuster   

Bart Houston, Esq. 
Florida Bar No. 623636 
bhouston@gjb-law.com 

 
Paul J. Battista, Esq. 
Florida Bar No. 884162 
pbattista@gjb-law.com 

 



Mariaelena Gayo-Guitian, Esq. 
Fla. Bar No.  0813818 
mguitian@gjb-law.com 

 
Michael L. Schuster 
Florida Bar No. 57119 
mschuster@gjb-law.com 


