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SUPPLEMENTAL OBJECTION OF
U.S. BANK NATIONAL ASSOCIATION, AS INDENTURE TRUSTEE, TO

EMERGENCY MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS
PURSUANT TO SECTIONS 361, 363, 364(C) AND (D) OF THE BANKRUPTCY CODE

AND RULE 4001 OF THE FEDERAL RULES OF BANKRUPTCY PROCEDURE
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AUTHORIZING (A) DEBTORS IN POSSESSION TO OBTAIN SENIOR SECURED
POST-PETITION FINANCING, (B) GRANTING CERTAIN PRIMING LIENS, (C)

APPROVING AGREEMENTS RELATING TO THE FOREGOING, (D) MODIFYING
THE AUTOMATIC STAY, (E) GRANTING SUPER-PRIORITY ADMINISTRATIVE

CLAIM STATUS, (F) AUTHORIZING USE OF CASH COLLATERAL AND
GRANTING ADEQUATE PROTECTION THEREFOR, (G) SCHEDULING A FINAL

HEARING, AND (H) PRESCRIBING FORM AND
MANNER OF NOTICE WITH RESPECT THERETO

U.S. BANK NATIONAL ASSOCIATION, AS INDENTURE TRUSTEE, through

undersigned counsel, hereby objects to the Debtors’ Emergency Motion For Entry of Interim and

Final Orders Pursuant to Sections 361, 363, 364(c) and (d) of the Bankruptcy Code and Rule

4001 of the Federal Rules of Bankruptcy Procedure Authorizing (A) Debtors in Possession to

Obtain Senior Secured Post-Petition Financing, (B) Granting Certain Priming Liens,

(C) Approving Agreements Relating to the Foregoing, (D) Modifying the Automatic Stay,

(E) Granting Super-Priority Administrative Claim Status, (F) Authorizing Use of Cash Collateral

and Granting Adequate Protection Therefor, (G) Scheduling a Final Hearing, and (H) Prescribing

a Form and Manner of Notice With Respect Thereto states as follows, filed on February 24, 2010

as docket entry #10 (the “DIP Financing Motion”), and approved on an interim basis by the

Interim Orders filed on March 10, 2010 as docket entry #73 (the “First Interim DIP Order”) and

on April 30, 2010 as docket entry #184 (the “Second Interim DIP Order;” and together with the

First Interim DIP Order, the “Interim Orders”) and states the following:1

BACKGROUND

1. The above-captioned jointly-administered chapter 11 cases (collectively, the

“Bankruptcy Cases;” and the respective debtors, collectively, the “Debtors”) were commenced

1 This objection is filed after the deadline specified in the Second Interim DIP Order pursuant to agreement
with the Debtors.
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by the filing of voluntary petitions for relief by each of the Debtors under Chapter 11 of the

Bankruptcy Code on February 23, 2010 (the “Petition Date”).

The Bonds and the Bond Debt Assessments

2. U.S. Bank National Association serves as the ultimate successor trustee (the

“Indenture Trustee”), with regard to each of the bond issuances listed on the attached Exhibit A

(collectively, the “Bonds”) and under their respective indentures as shown on Exhibit A

(collectively, the “Indentures;” all Indentures are as they may have been supplemented and/or

amended from time to time in accordance with their terms).

3. The Bonds were issued by either Fiddler’s Creek Community Development

District #1 (“District #1”) or Fiddler’s Creek Community Development District #2

(“District #2;” and together, the “Districts”). The Districts are local units of special purpose

government, each created by Ordinance of Collier County and pursuant to Chapter 190, Florida

Statutes, the “Uniform Community Development District Act” (the “Act”). The Districts are

authorized under the Act to, among other things, (i) provide various public improvements and

community facilities to benefit real property within the Districts, (ii) issue indebtedness,

including bond indebtedness, secured by and to be paid from non-ad valorem special

assessments, and (iii) in connection with benefiting real property within the Districts and issuing

indebtedness to fund such benefits, impose and levy non-ad valorem special assessments on real

property within the Districts.

4. District #1’s Board of Supervisors duly adopted Resolution 96-16 on August 20,

1996, which authorized and approved, among other things, the Master Trust Indenture dated as

of December 1, 1996 between District #1 and the Indenture Trustee (as supplemented and

amended from time to time in accordance with its terms, the “District #1 Master Indenture”), and
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the issuance of special assessment revenue bonds in one or more series under the District #1

Master Indenture.

5. District #1 issued and sold the District #1 Bonds, as described more fully on

Exhibit A, pursuant to its Resolution 96-16 and the District #1 Master Indenture, and related

resolutions and documents.

6. Similarly, District #2’s Board of Supervisors duly adopted Resolution 2003-15 on

December 2, 2002, which authorized and approved, among other things, the Master Trust

Indenture dated as of June 1, 2003 between District #2 and the Indenture Trustee (as

supplemented and amended from time to time in accordance with its terms, the “District #2

Master Indenture”), and the issuance of special assessment revenue bonds in one or more series

under the District #2 Master Indenture.

7. District #2 issued and sold the District #2 Bonds, as described more fully on

Exhibit A, pursuant to its Resolution 2003-15 and the District #2 Master Indenture, and related

resolutions and documents.

8. The Bonds issued by each of the Districts funded public improvements that

benefit the residents and properties within the respective District, such as roadways, utilities,

earthwork and clearing, water and stormwater management, roadway lighting, landscaping,

security, wetlands mitigation and monitoring, irrigation, and other infrastructure and

improvements.

9. All of the Bonds are special assessment revenue bonds, paid from and secured by

special assessments (the “Bond Debt Assessments”) levied by the Districts on the land within the

respective District’s boundaries benefited by the improvements financed with the Bond proceeds.

Pursuant to Section 170.09 of the Florida Statutes, the Bond Debt Assessments represent liens
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coequal with the lien of all state, county, district, and municipal liens, superior in dignity to all

other liens, titles, and claims until paid. The Districts also issue operations and maintenance

special assessments to pay the annual expenses of operating the Districts, which are levied

annually and paid on a monthly basis.

10. The Bond Debt Assessments (along with assessments for operations and

maintenance levied by the respective District pursuant to the provisions of the Act and

Chapter 170, Florida Statutes, as amended, the “O&M Assessments”) may be collected directly

by the Districts pursuant to Chapter 170, Florida Statutes; or the Districts may use the uniform

method for the levy, collection and enforcement of special assessments afforded by

Sections 197.3631, 197.3632 and 197.3635, Florida Statutes, and evidence and certify the Bond

Debt Assessments and/or the O&M Assessments to the tax collector of Collier County (the

“County Tax Collector”) or cause the Collier County property appraiser to certify the same on

the tax roll to the County Tax Collector for collection and enforcement by the County Tax

Collector or the District pursuant to the Act, Chapter 170 or Chapter 197, Florida Statutes, as

amended. Based on information provided by Alice J. Carlson of AJC Associates, Inc. (“AJC”), a

consultant to and employed by both Districts, the Assessments collected directly by the District

must be paid no later than each April 28th with respect to Bond Debt Assessments to be applied

to the payment of principal, if any, and interest due on the Bonds on May 1st of each year and

October 28th with respect to Bond Debt Assessments to be applied to the payment of interest due

on the Bonds on November 1st of each year. Assessments collected by the County Tax Collector

must be paid no later than each March 31st.

11. Interest on the Bonds is payable to Bondholders on each May 1 and November 1.

Payments of interest on the Bonds are structured to accommodate the above collection and
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payment processes and schedules. Approximate monthly interest calculations on the outstanding

principal amounts of all outstanding Bonds allocable to land owned by Debtors as of the Petition

Date, based upon the principal amounts allocable to debtor owned property provided by the

Districts, without prejudice to any proofs of claim to be filed and for the purposes of this

Objection only, are as follows.

Bonds
Interest

Rate (%)

Principal Outstanding,
as of Petition Date,
with regard to land

owned by Debtors ($)

Approximate
Monthly Interest on

such Principal ($)

Series 1999A Bonds (CDD #1) 5.875 $570,054.82 $2,790.89

Series 1999B Bonds (CDD #1) 5.800 948,701.12 4,585.39

Series 2002A Bonds (CDD #1) 6.875 9,365,000.00 53,653.65

Series 2002B Bonds (CDD #1) 6.625 4,920,000.00 27,162.50

Series 2005 Bonds (CDD #1) 6.000 17,865,000.00 89,325.00

Series 2006 Bonds (CDD #1) 4.200 727,232.20 2,545.31

Series 2003A Bonds (CDD #2) 6.000 2,482,876.09 12,414.38

Series 2003A-1 Bonds (CDD #2) 6.375 16,403,635.63 87,144.31

Series 2003B Bonds (CDD #2) 5.750 3,765,000.00 18,040.63

Series 2004 Bonds (CDD #2) 6.750 11,428,328.78 64,284.35

Series 2005 Bonds (CDD #2) 6.000 38,072,731.43 190,363.66

Total $106,548,560.07 $552,310.07

12. The Debtors failed to pay any of the Bond Debt Assessments due in 2009 (no

representation is made and all rights are reserved as to amounts due from Debtors in prior years).

Accordingly, some or all of the payments due by the Districts to the Indenture Trustee for the

benefit of the Bondholders could not be made. Such payments (if made) represent the payment

of regularly scheduled principal and interest on the Bonds. The Debtors are also delinquent with

respect to payment of the O&M Assessments to the Districts.

13. One of the remedies available to the Districts with regard to nonpayment of

special assessments due is foreclosure upon the property subject to the liens of such assessments.

Pre-petition, the Indenture Trustee had directed the Districts pursuant to the Indentures to

commence, and the Board of Supervisors of each District authorized commencement of,
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foreclosure proceedings against the property owned by the Debtors and subject to the lien of

unpaid Bond Debt Assessments.

14. Post-petition, the Debtors failed to pay any of the Bond Debt Assessments due no

later than April 28, 2010 to the Districts or due no later than March 31, 2010 to the County Tax

Collector.

The DIP Financing Motion

15. The DIP Financing Motion seeks authorization of a DIP loan to be made by Gulf

Bay Capital, Inc. (the “DIP Lender”), an affiliate of Aubrey J. Ferrao, who is the ultimate owner

of the Debtors. Although advances totaling a maximum of $25,000,000 would be permitted

under the DIP Loan, the outstanding balance could not exceed $12,000,000, such that both the

exposure of the DIP Lender and the amount actually available to the Debtors is limited to the

smaller amount without the full benefits that would accrue from a revolving loan in the smaller

amount. The interest rate is 12%, payable monthly in arrears, to be increased to 15% upon an

event of default. In addition, Debtors must pay a $7,500/month “monitoring fee” to the DIP

Lender. The DIP loan is secured by super-priority administrative claims and by priming liens

covering all property of each of the Debtors; provided that the liens granted under the Interim

Order to the DIP Lender do not prime the liens for payment of special assessments granted to or

held by the Districts under applicable law (First Interim Order, paragraphs E(vi) and 2(g), and

Second Interim Order, paragraphs E(vi) and 2(g).).

16. The DIP loan is intended to be used in accordance with a budget. The budget

filed with the DIP Financing Motion and the budgets attached to each of the Interim Orders,

provide that no Bond Debt Assessments will be paid. In addition, the Interim Orders provide for
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only partial payments of O&M Assessments, in amounts that are insufficient to provide the level

of services due to the residents of Fiddler’s Creek.

17. The DIP Financing Motion suggests at paragraph 32(i) that post-petition Bond

Debt Assessments would be funded, which would benefit not only the Districts but also

subordinate junior lienors on the properties. However, upon closer review, it is clear that the

payment of post-petition Bond Debt Assessments turns entirely upon the Debtors achieving

certain speculative sales benchmarks (ranging from $12 to $20 million), which are not projected

to occur until a period of nine (9) months to one (1) year after the petition date. Moreover, the

sale history in this case during the nearly four (4) months it has been pending -- during which the

Debtors have closed on only four (4) sales worth a total of approximately $2,770,000 (with the

net repayment of the DIP loan being approximately $1,173,000) with one additional sale contract

proposed -- indicates clearly that the Debtors will not come close to meeting these benchmarks.

18. Moreover, the Debtors do not suggest any basis to conclude that such projections

reasonably can be met, nor that the proposed DIP Financing will render such plans feasible. See

In re Stoney Creek Technologies, 364 B.R. 882, 892 (Bankr. E.D. Pa. 2007) (“Absent a

foundation for these projections, there is no basis to rely on them”), citing Shaw Ind. v. First

Nat’l Bank of PA (In re Shaw), 300 B.R. 861, 866 (Bankr. W.D.Pa. 2003).

19. Hearings on the DIP Financing Motion were held on March 3, 2010 and on

April 14, 2010, each resulting in entry of one of the Interim Orders. By Notice filed on May 19,

2010 as docket entry #217, the Debtor has stated that it will seek entry of a further interim order

on the DIP Financing Motion, based upon a new 13-week budget. Such budget has not yet been

filed as of the filing of this Objection. However, upon information and belief, the Debtors’ next

budget will still include no payments on account of the post-petition Bond Debt Assessments.
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The Value of the Debtor’s Property

20. In the DIP Financing Motion, the Debtors state, “As will be presented to the

Court, the aggregate value of the Debtors’ real property and improvements is approximately

$312,000,000.00.” (DIP Financing Motion, (E)(28), page 15; also (C)(14), page 8.)

OBJECTION

21. The Objection to the DIP Financing Motion filed by the Indenture Trustee on

April 9, 2010 as docket entry #129 is incorporated by reference herein. All objections and

reservations made by the Indenture Trustee at the above-referenced hearings on the DIP

Financing Motion are incorporated by reference herein. The Indenture Trustee joins in the

Objections to the DIP Financing Motion filed by the Districts on March 2, 2010 as docket

entry #49 and on April 9, 2010 as docket entry #128, as well as any subsequent objections by the

Districts.

There is No Adequate Protection Offered to the Districts or the Bondholders

22. The effect of post-petition financing should not be to unfairly shift the risk of

equity erosion and delay upon the Districts and the Bondholders. To determine whether the

proposed financing is justified under the circumstances, the court must determine whether the

interests of the Districts and the Bondholders are adequately protected.

23. “Adequate protection is designed to preserve the secured creditor’s position as it

existed at the time of the bankruptcy filing.” In re Windsor Hotel, LLC, 295 B.R. 307, 314

(Bankr. C.D. Ill. 2003), citing In re Dunes Casino Hotel, 69 B.R. 784, 793 (Bankr. D. N.J. 1986).

“Congress did not contemplate that a secured creditor could find its position eroded and, as

compensation for the erosion, be offered an opportunity to recoup dependent upon the success of

a business with inherently risky prospects,” Id., citing In re Swedeland Development Group,

16 F.3d 552, 567 (3d Cir. 1994).
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24. At this point, the Debtors are almost four (4) months into this bankruptcy case,

and close to the end of their exclusivity period. Yet, the Debtors have accomplished only a

handful of sales, and have not even come close to identifying a source of repayment for the Bond

Debt Assessments, which, by the Debtors’ own acknowledgment, are oversecured, such that they

are accruing significant interest post-petition, as set forth below. Instead, the Debtors seek an

extended period of time to search for funding through their proposed investment banker, Moelis

& Company, LLC (“Moelis”), a search that is at best speculative and uncertain, with no

corresponding benefit to the Bondholders for such delay.

The SARE Debtors are Obligated to Fund Post-Petition Interest to the Districts

25. As asserted in the Trustee’s simultaneously filed Motion for Entry of an Order

Determining that Certain Debtors are Subject to the Single-Asset Real Estate Provisions of the

Bankruptcy Code, the following Debtors (each, a “SARE Debtor”) own real property subject to

the liens of unpaid special assessments and meeting the definition of “single asset real estate”

(“SARE”) under 11 U.S.C. § 101(51B), as used in 11 U.S.C. § 362(d)(3): 951 Land Holdings,

Ltd.; DY Land Holdings II, LLC; DY Land Associates, Ltd.; FC Commercial, LLC; FC

Parcel 73, LLC; GB Peninsula, Ltd.; GBP Development, Ltd.; GBFC Development, Ltd.2

26. Each of the SARE Debtors filed a Schedule A - Real Property, showing that it

holds primarily real property that is raw land, land with a planned development, partially

developed land, land ready to be built upon, and/or built homes or condominium units being held

for sale as inventory. Such types of property -- raw land purchased and held for future

2 FC Golf, Ltd. also owns real property subject to the liens of unpaid special assessments. Based upon the
Indenture Trustee’s current understanding of the business of FC Golf, Ltd., the Indenture Trustee does not include it
as a SARE Debtor for purposes of this motion; provided, however, that the Indenture Trustee reserves all of its rights
as to FC Golf, Ltd., all of its assets, and all of the Bond Debt Assessments allocated to its real property.
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development,3 developable land and a housing plan that rests upon it,4 partially developed land,5

homes and condominium units being held for sale as inventory6 -- has all been held to constitute

a “single property or project” within the meaning of section 101(51B).

27. As a consequence, the SARE Debtors will be required within thirty (30) days of a

determination by this Court that the SARE Debtors meet the statutory SARE definition, as a

condition to avoid stay relief in favor of the District and the Trustee under Section 362(d)(3), to

either (a) propose a plan that has a reasonable possibility of being confirmed within a reasonable

time, or (b) commence making interest payments to the District. In order to meet these

requirements, the DIP Loan will need to provide for such interest payments, and a commitment

in the proposed budget to make such payments. See In re 83-84 116th Owners Corp., 214 B.R.

530, 535 (Bankr. E.D.N.Y. 1997) (the purpose of the SARE provisions was to dampen the

occurrence of abusive chapter 11 petitions, which are filed primarily to frustrate the exercise of

foreclosure remedies where there were really no unsecured creditors, and no reasonable

probability of a feasible plan).

3 In re WEBB MTN, LLC, 2008 WL 656271 (Bankr. E.D. Tenn.); In re Pensignorkay, Inc., 204 Bankr. 676
(Bankr. E.D. Penn. 1997) (“a tract of undeveloped land consisting of two adjacent parcels of real property … that
the Debtor acquired with the intention of creating subdivided parcels suitable for building and development
constitutes a “single property or project” within meaning of the statute”); In re Oceanside Mission Associates, 192
B.R.. 232 (Bankr. S.D. Cal. 1996); In re Kkemko, Inc., 181 B.R. 47 (Bankr. S.D. Ohio 1995).
4 Kara Homes, Inc. v. National City Bank, et al. (In re Kara Homes, Inc.) 363 B.R. 399, 404 (Bankr. D.N.J.
2007).
5 In re Syed, 238 B.R. 133, 140 (Bankr. N.D.Ill. 1999) (citing Oceanside Mission, 192 B.R. at 236 (citation
omitted); Kkemko, 181 B.R. at 51).
6 Kara Homes, 363 B.R. 399 (Bankr. D.N.J. 2007); see also, Ad Hoc Group of Timber Noteholders v. Pac.
Lumber Co., et al. (In re Scotia Pacific Company, LLC), 508 F.3d 214 (5th Cir. 2007) (“[t]he construction and sale of
homes (and the land on which they are built) is within the traditional scope of the SARE definition”).
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On the Debtors’ Representations, the Bond Debt Assessments are Oversecured

28. Debtors have represented, in the DIP Financing Motion and in open court, that the

Debtors’ other prepetition secured creditors, who hold mortgage liens on the Debtors’ properties,

are oversecured.

29. The Debtors have represented (again in the DIP Financing Motion) that as of the

Petition Date, their other prepetition secured creditors were owed slightly less than

$160,000,000. As of the Petition Date, the total principal outstanding on the Bonds allocable to

and secured by assessments levied on property owned by the Debtors was $106,548,560.07.

30. The liens of the Bond Debt Assessments are prior to the liens of the Debtors’

other prepetition secured creditors. Section 170.09, Florida Statutes (“The special assessments

… shall remain liens, coequal with the lien of all state, county, district, and municipal taxes,

superior in dignity to all other liens, titles and claims, until paid; …” (emphasis added)).

31. If the Debtors’ other prepetition secured creditors are oversecured, the amount of

the Bond Debt Assessments allocable to Debtors is less than the debt Debtors owe the other

prepetition secured creditors, and the liens of the Bond Debt Assessments are prior to the liens of

the other prepetition secured creditors, then the Debtors’ analysis supports the conclusion that the

Bond Debt Assessments are oversecured.7

Post-Petition Interest Must be Paid on Oversecured Debt
pursuant to Section 506(b) of the Bankruptcy Code

32. Section 506(b) of the Bankruptcy Code calls for post-petition interest to be paid

on oversecured claims.

To the extent that an allowed secured claim is secured by property the
value of which … is greater than the amount of such claim, there shall be

7 The Trustee does not have its own appraisal at this point, and reserves the right to assert a different
valuation number based upon any such appraisal that it may obtain.
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allowed to the holder of such claim, interest on such claim, and any
reasonable fees, costs, or charges provided for under the agreement or
State statute under which such claim arose. (11 U.S.C. 506(b).)

33. The majority of case law on Section 506(b) appears to pertain to either default

rate interest or to other default charges or fees. Considering a claim for interest at a default rate,

Judge Isicoff quoted the Supreme Court, “[r]ecovery of post-petition interest [under section 506]

is unqualified.” In re Sundale, Ltd., 410 B.R. 101, 103 (Bankr. S.D.Fla. 2009) (citing U.S. v.

Ron Pair Enterprises, Inc., 489 U.S. 235, 109 S.Ct. 1026, 103 L.Ed.2d 290 (1989). Judge Isicoff

further held that “equitable considerations do not, under Florida law, and cannot, under federal

law, modify [the secured creditor’s] entitlement to default interest on its claim.” Id. (“when

Congress enacted section 506(b) it implicitly, although not explicitly, repudiated the balancing of

equities analysis” U.S. v. Ron Pair Enter., Inc., 489 U.S. at 248, 109 S.Ct. 1026). In an earlier

case, Judge Paskay wrote:

It is clear that Section 506(b) entitles the holder of an oversecured
claim to postpetition interest, and in addition, gives one holding a
secured claim created by an agreement, the right to reasonable fees, costs,
and charges provided for in that agreement. United States v. Ron Pair
Enterprises, 489 U.S. 235, 109 S.Ct. 1026, 103 L.Ed.2d 290 (1989); In re
Anderson, 833 F.2d 834 (9th Cir.1987). The Bankruptcy Code provides
creditors with certain statutory rights to interest where the creditor is
oversecured, or where the debtor’s estate ultimately proves to be solvent.
In re Sublett, 895 F.2d 1381 (11th Cir.1990) In re Anderson, supra.

In re Florida Precast Concrete, Inc., 144 B.R. 928 (Bankr. M.D.Fla.. 1992) (emphasis added).

The Districts are Entitled to Post-Petition Interest
on the Oversecured Bond Debt Assessments
pursuant to Section 506(b) of the Bankruptcy Code

34. Under Section 506(b), and because the Bond Debt Assessments are oversecured

according to the Debtors’ own representations, the Districts are entitled to payment of post-

petition interest on the Bond Debt Assessments allocable to the Debtors’ properties.
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35. In both Sundale and Florida Precast Concrete, the oversecured creditor was held

to be entitled to payment of post-petition default rate interest.8 Here, the Districts are not

claiming interest at a default rate, only at the scheduled, or “ordinary,” rate of interest which

accrues on the debt of the Bonds pursuant to the terms of the Bonds and of the indentures under

which they were issued.

36. The DIP Financing Motion should be denied because it fails to provide payment

of interest accruing post-petition on the Bond Debt Assessments allocable to the Debtors.

37. Although there is case law providing that the post-petition interest payment can be

deferred to confirmation,9 such cases are based upon the notion that a creditor’s secured status is

determined at or near the conclusion of the case. In this case, the Debtors have already made the

determination that the Bond Debt Assessments are oversecured, and the Court necessarily made

that determination in entering the Interim Orders. Payment of such statutorily-required interest

amount should not be postponed, because there is no identifiable resolution of the Bankruptcy

Cases, no timetable for achieving any resolution, and no identifiable source of other funding.

Unless the DIP Financing Motion encompasses payment of post-petition interest on the Bond

Debt Assessments, the amounts rightfully due to the Districts and the Bondholders pursuant to

Section 506(b) will likely never be realized in this case. In this situation, deferred payment is

tantamount to no payment.

The DIP Financing Motion Otherwise Lacks Justification

38. Under 11 USC §364, post-petition financing is intended to fund the preservation

of value of the Debtors’ property and to maintain ongoing operations. Here, the Debtors seek

Advances of an uncertain amount to fund expenses ensuring that insiders maintain the status quo

8 410 B.R. at 103, 106; 144 B.R. at 929.
9 In re Delta Resources, Inc., 54 F.3d 722 (11th Cir. 1995).
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as to operations, payroll and administrative matters, primarily consisting of professional fees in

this bankruptcy case, as well as insider “monitoring” fees. Unless such expenses can be further

demonstrated to render the Debtors’ sales targets in §11.2(f) more feasible, the funds are better

utilized to pay down the Bond Debt Assessments. See Stoneybrook, 364 B.R. at 892-93 (where

Debtor has historically been unable to generate profits, it was challenged to demonstrate how

that circumstance would be altered by the DIP loan and finding that the DIP loan would “not

shore up the floundering enterprise”).

39. As stated in In re Devlin, the Bankruptcy Code will grant DIP lenders priming

and replacement liens where the benefit of funding “will insure to the benefit of all persons

claiming an interest …. regardless of whether Debtor successfully reorganizes.” 185 B.R. 376,

378 (Bankr. M.D. Fla. 1995). Here, the Debtors have not demonstrated that the DIP Financing

will provide any committed benefit to anyone except an insider. While the Districts and the

Bondholders may or may not be paid future Bond Debt and O&M Assessments, the DIP Lender,

an insider, is provided cross-collateralization, carve outs, priority liens and control over funding,

among other protections. This is hardly “fair, reasonable and adequate.” See In re Crouse Group,

Inc., 71 B.R. 44, 549 (Bankr. E.D. Pa. 1987).

Nonwaiver

40. In addition to all of the foregoing, the Indenture Trustee expressly preserves any

all objections to DIP Financing Order, the Interim DIP Order, or any other documents or matters

pertaining thereto, including the right to assert any and all objections, whether or not made

herein. The Indenture Trustee expressly reserves its rights to seek relief from the automatic stay

with regard to any and all matters pertaining to the Bonds.
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WHEREFORE, the Indenture Trustee requests that the Court deny final approval of the

DIP Financing Motion, and award such other and further relief as may be lawful, equitable and

just.

Dated this 2nd day of June, 2010.

Warren S. Bloom, Esq.
Florida Bar #: 838616
Amy E. Lowen, Esq.
Florida Bar #: 0492248
GREENBERG TRAURIG, P.A.
450 South Orange Avenue, Suite 650
Orlando, FL 32801
Phone: (407) 420-1000
Facsimile: (407) 420-5909
Email: bloomw@gtlaw.com
Email: lowena@gtlaw.com

BY: /s/ Amy E. Lowen
Amy E. Lowen, Esq.,

Florida Bar #: 0492248

John B. Hutton
Florida Bar # 902160
GREENBERG TRAURIG, P.A.
1221 Brickell Avenue
Miami, FL 33131
Phone (305) 579-0500
Facsimile: (305) 579-0717
Email: huttonj@gtlaw.com

CERTIFICATE OF SERVICE

I hereby certify that on June 2, 2010, a true and correct copy of the foregoing was served

via CM/ECF electronic transmission upon those parties who are registered with the Court to

receive electronic notifications in this matter.

/s/ Amy E. Lowen
AMY E. LOWEN
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Exhibit A

The Bonds and the Indentures

U.S. Bank National Association serves as the ultimate successor trustee (the “Indenture

Trustee”), with regard to each of the following bond issuances (collectively, the “Bonds”) and

under their respective indentures (collectively, the “Indentures;” all Indentures are as they may

have been supplemented and/or amended from time to time in accordance with their terms):

 Fiddler’s Creek Community Development District Special Assessment
Revenue Bonds, Series 1999A and Fiddler’s Creek Community Development
District Special Assessment Revenue Bonds, Series 1999B, issued pursuant to
that Master Trust Indenture, dated as of December 1, 1996, by and between
Fiddler’s Creek Community Development District and the Indenture Trustee (the
“CDD #1 Master Indenture”), as supplemented by that Second Supplemental
Indenture, dated as of May 1, 1999, by and between Fiddler’s Creek Community
Development District and the Indenture Trustee;

 Fiddler’s Creek Community Development District Special Assessment
Revenue Bonds, Series 2002A and Fiddler’s Creek Community Development
District Special Assessment Revenue Bonds, Series 2002B, issued pursuant to
the CDD #1 Master Indenture, as supplemented by that Fourth Supplemental
Indenture, dated as of March 1, 2002, by and between Fiddler’s Creek
Community Development District and the Indenture Trustee;

 Fiddler’s Creek Community Development District 1 Special Assessment
Revenue Bonds, Series 2005, issued pursuant to the CDD #1 Master Indenture,
as supplemented by that Fifth Supplemental Indenture, dated as of December 1,
2005, by and between Fiddler’s Creek Community Development District 1 and
the Indenture Trustee;

 Fiddler’s Creek Community Development District 1 Special Assessment
Revenue Refunding Bonds, Series 2006, issued pursuant to the CDD #1 Master
Indenture, as supplemented by that Fifth Supplemental Trust Indenture, dated as
of November 1, 2006, by and between Fiddler’s Creek Community Development
District 1 and the Indenture Trustee;

 Fiddler’s Creek Community Development District #2 Special Assessment
Revenue Bonds, Series 2003A and those Fiddler’s Creek Community
Development District #2 Special Assessment Revenue Bonds, Series 2003B,
issued pursuant to that Master Trust Indenture, dated as of June 1, 2003, by and
between Fiddler’s Creek Community Development District #2 and the Indenture
Trustee (the “CDD #2 Master Indenture”), as supplemented by that First
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Supplemental Indenture, dated as of June 1, 2003, by and between Fiddler’s
Creek Community Development District #2 and the Indenture Trustee;

 Fiddler’s Creek Community Development District #2 Special Assessment
Revenue Bonds, Series 2004, issued pursuant to the CDD #2 Master Indenture,
as supplemented by that Second Supplemental Indenture, dated as of November 1,
2004, by and between Fiddler’s Creek Community Development District #2 and
the Indenture Trustee;

 Fiddler’s Creek Community Development District #2 Special Assessment
Revenue Bonds, Series 2005, issued pursuant to the CDD #2 Master Indenture,
as supplemented by that Third Supplemental Indenture, dated as of December 1,
2005, by and between Fiddler’s Creek Community Development District #2 and
the Indenture Trustee.


