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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
www.flmb.uscourts.gov 

 
In re:        Chapter 11 
 
FIDDLER’S CREEK, LLC, et al.    Case No. 9:10-bk-03846-ALP 
 
       (Jointly Administered under 
  Debtors.    Case No. 9:10-bk-03846-ALP) 
________________________________/ 
 

SUPPLEMENTAL RESPONSE TO DEBTORS’ MOTION FOR 
ENFORCEMENT OF AUTOMATIC STAY AND FOR SANCTIONS 

 
 Raymond David (“David”) and Glenn S. Vician (“Vician”) (together, the 

“Respondents”) hereby supplement their Response to the Debtors’ Motion for an Order 

(I) Enforcing the Automatic Stay (II) Awarding Sanctions for Intentional and Willful 

Violation of the Automatic Stay and (III) Holding Plaintiffs Matthew Suffoletto, Raymond 

David, Steven Taub and Stephen Shulman and Attorneys Robert Stochel, Glenn Vician 

and Eric Vasquez in Contempt of Court (Doc. No. 203) and the Supplement to Debtors’ 

Motion for an Order (I) Enforcing the Automatic Stay (II) Awarding Sanctions for 

Intentional and Willful Violation of the Automatic Stay and (III) Holding Plaintiffs 

Matthew Suffoletto, Raymond David, Steven Taub and Stephen Shulman and Attorneys 

Robert Stochel, Glenn Vician and Eric Vasquez in Contempt of Court (Doc. No. 222) (the 

“Supplement”) filed by the Debtor, Fiddler’s Creek, LLC and twenty-seven (27) of its 

subsidiaries and affiliates (collectively, the “Debtors”) in order to correct certain 

misrepresentations made in the factual recitations made by the Debtors in those papers, as 

follows: 
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1. Debtors’ Representations Regarding “Failure to Close” and Subsequent 
Settlement 

 The Debtors make multiple allegations regarding Vician’s failure to close on a 

condominium unit in Fiddler’s Creek presumably to create negative inferences.  The facts 

are as follows: 

 On May 20, 2009, a Class Action was originally filed against Defendants 

Fiddler’s Creek, LLC, GBP Development, Ltd., GBP Development, LLC, The Golf Club 

at Fiddler’s Creek, 951 Land Holdings, LLC, FC Golf, Ltd., and Aubrey Ferrao in the 

United States District Court of the Middle District of Florida, Case No. 2:09-cv-0031-

JES-DNF (the “Class Action”). 

 The federal court ordered that the parties to the Class Action attend mediation by 

December 31, 2009.  The Fiddler’s Creek defendants specifically sought to settle the 

Class Action and at the same time they requested that the Vicians’ independent lawsuit 

for fraud and breach of contract, filed in Florida state court under Case No. 07-3816, be 

mediated as well.  By the fall of 2009, the Vicians had produced evidence from Collier 

Residential Appraisals, Inc., of Naples, Florida, that a laser measurement of the air-

conditioned floor space of the Mennagio Coach Home in Fiddler’s Creek (that was the 

subject of the Vician lawsuit) had not been built according to the written specifications in 

the contract and the published Menaggio sales materials. 

 Specifically, the written laser measurement expert report of Collier Residential 

Appraisals, Inc. revealed that the Fiddler’s Creek developer had shortchanged the air-

conditioned size of the Menaggio Coach Home, by constructing the coach home in 
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Fiddler’s Creek too small.  This formed part of the basis for the Vicians’ fraud suit 

against the Fiddler’s Creek developer. 

2. The Breach of the Settlement Agreement 

 On December 18, 2009, the Fiddler’s Creek Defendants agreed to settle the fraud 

suit filed by the Vicians, and further agreed to settle the Class Action lawsuit that had 

been separately filed in federal court.  A confidential Settlement Agreement was entered 

into between the various parties, a redacted version of which is attached as Exhibit “1.”  

Respondents will seek to file a true copy of such Settlement Agreement under seal.  A 

settlement was not reached in the original Class Action on behalf of the golf member 

class because the Class Action had not progressed to the point of briefing class 

certification, and thus there was no ruling on class certification. 

 The Fiddler’s Creek Debtors make an inaccurate representation in support of their 

Motion, as follows: 

 “When an installment came due on January 18, 
2010 (which was Martin Luther King Day, a federal 
holiday), [the Class Action Plaintiffs] were advised that 
checks were issued and would be mailed.”  (Debtors’ 
Motion, ¶40) (Emphasis added). 

 This statement is untrue because the Fiddler’s Creek Debtors and their lawyers 

know that the appropriate settlement checks were not all “issued” by January 18, 2010, 

the payment due date under the Settlement Agreement.  Attached hereto as Exhibit “2” 

is a true (partially redacted) copy of the settlement check issued by GBP Development 

Ltd. (“GBP”) on January 19, 2010.  Since GBP did not even issue or produce one 

critical settlement check by the January 18, 2010 due date, let alone mail the check by 
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January 18th, it is false and misleading for the Debtors to argue in Paragraph 40 of their 

Motion that the “checks were issued” on January 18, 2010.  Simply stated, the Debtors 

could not possibly mail a settlement check on January 18th, that wasn’t even cut until 

January 19th. 

 The Debtors then proceed to argue that: 

 “However, notwithstanding their [Class Action 
Plaintiffs’] clear understanding that payment was issued, 
three days later [the Class Action Plaintiffs] filed pleadings 
. . . falsely stating that [the Fiddler’s Creek entities] had 
breached the settlement agreement by not making payment 
. . .”  [Debtors’ Motion, ¶40] 

 Since the critical settlement check was not cut by any Fiddler’s Creek entity, and 

signed until January 19th, there was a true default under the Settlement Agreement, 

which mandated that the settlement monies be paid to the “Hoffman & Stochel Trust 

Account” by January 18, 2010.  In reality, those settlement monies were not even 

delivered to Hoffman & Stochel until the following week after the Motion had been filed 

to enforce the settlement.  The Fiddler’s Creek Debtors were in default under the terms of 

the Settlement Agreement, by at least one week, by the time the settlement funds were 

actually delivered. 

 The Debtors must have decided that they could gain some tactical advantage by 

incorrectly presenting information to this Bankruptcy Court about their claim that they 

were allegedly not in breach of the terms of the Settlement Agreement.  [Debtors’ 

Motion, ¶40.]  The Debtors’ own check, Exhibit “2,” demonstrates that the Debtors were 

clearly in default by issuing a settlement check after the date such settlement check was 

due and mailing that check at some later date. 
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 In any event, the Debtors’ false representations regarding the timing of the 

Settlement Agreement regarding the original Class Action provides this Court with no 

basis to find that there has been an automatic stay violation in these Chapter 11 

proceedings. 

 WHEREFORE, the Respondents respectfully submit that the Debtors’ Motion and 

their Supplement are not founded in the law and, therefore, good cause exists for this 

Court to deny such Motion and Supplement, deny sanctions, deny the request for a 

contempt finding, and award Respondents their reasonable attorneys’ fees, and for all 

other appropriate relief.  

 DATED 4th day of June, 2010. 

      /s/ Glenn S. Vician   
      Glenn S. Vician 
      Attorney No. 954-45 
      8605 Broadway 
      Merrillville, IN  46410 
      Telephone: (219) 769-6671 
      Facsimile: (219) 738-3044 
      glennvician@bhbvonline.com 
 
 
 
      /s/ David S. Jennis   
      David S. Jennis 

Florida Bar No. 775940 
Kathleen L. DiSanto 
Florida Bar No. 58512 
Jennis & Bowen, P.L. 
400 N. Ashley Dr., Ste. 2540  
Tampa, FL 33602 
Telephone: (813) 229-1700 
Facsimile: (813) 229-1707 

      Email: djennis@jennisbowen.com  
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that  a true and correct copy of the foregoing has been 

furnished via CM/ECF service to Counsel for Debtors, Bart Houston (bhouston@gjb-

law.com), Paul J. Battista (pbattista@gjb-law.com), Mariaelena Gayo-Guitian 

(mguitian@gjb-law.com), and Michael L. Schuster (mschuster@gjb-law.com),  200 

East Broward Blvd., Suite 1110, Ft. Lauderdale, FL 33301; Steven Wilkes 

(steven.wilkes@usdoj.gov), Office of the United States Trustee, 501 E. Polk Street, Suite 

1200, Tampa, FL 33602; Counsel for the Official Committee of Unsecured Creditors, 

Debi Evans Galler (dgaller@bergersingerman.com), Jordi Guso 

(jguso@bergersingerman.com),  Paul S. Singerman (singerman@bergersingerman.com), 

Berger Singerman, P.A., 200 South Biscayne Blvd., Suite 1000, Miami, FL 33131; 

Counsel for Aubrey Ferrao, Patricia Redmond (predmond@stearnsweaver.com), 150 

West Flagler Street, Suite 2200, Miami, FL 33130; and to those parties receiving 

electronic notices via CM/ECF in the normal course of business on this 4th day of  June, 

2010.  

      /s/ David S. Jennis     
      David S. Jennis 
  
















