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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
www.flmb.uscourts.gov 

 
 
In re:        Chapter 11 
 
FIDDLER’S CREEK, LLC.     Case No. 9:10-bk-03846-ALP 
 
        (Jointly Administered under 
 Debtors.       Case No. 9:10-bk-03846-ALP) 
________________________________/ 

 

DEBTORS’ SUBMISSION OF SUPPLEMENTAL AUTHORITY IN SUPPORT OF 
MOTION FOR ENFORCEMENT OF AUTOMATIC STAY AND FOR SANCTIONS 

AND REPLY TO THE PLAINTIFFS’ RESPONSE 

Fiddler’s Creek, LLC (“Fiddler’s Creek”) and twenty-seven (27) of its subsidiaries and 

affiliates (collectively, the “Debtors”)1, by and through their undersigned counsel, hereby file 

their (i) Submission of Supplemental Authority in Support of Motion for Enforcement of 

Automatic Stay, and (ii) Reply to the Plaintiffs’ Response, each in connection with the Debtors’ 

Motion for an Order (I) Enforcing the Automatic Stay, (II) Awarding Sanctions for Intentional 

and Willful Violation of the Automatic Stay and (III) Holding Plaintiffs Matthew Suffoletto, 

Raymond David, Steven Taub and Stephen Shulman (the “Plaintiffs”) and Attorneys Robert 

Stochel, Glenn Vician and Eric Vasquez (the “Plaintiffs’ Counsel”) in Contempt of Court (the 

“Original Motion”) (D.E. # 203) and Supplement to the Motion (C.P.# 222)(collectively, with 

the Original Motion, the (“Motion”).2  In connection therewith, the Debtors state as follows: 

                                                 
1  The Debtors jointly administered in these proceedings are: (i) Fiddler’s Creek, LLC; (ii) 951 Land Holdings, LLC; (iii) 951 Land Holdings, 

Ltd.; (iv) DY Associates, LLC; (v) DY Land Associates, Ltd.; (vi) FC Beach, LLC; (vii) FC Beach, Ltd.; (viii) FC Golf, LLC; (ix) FC Golf, 
Ltd.; (x) FC Hotel, LLC; (xi) FC Hotel, Ltd.; (xii) FC Marina, LLC; (xiii) FC Resort, LLC; (xiv) FC Resort, Ltd.; (xv) Fiddler’s Creek 
Management, Inc.; (xvi) GBFC Development, LLC; (xvii) GBFC Development, Ltd.; (xviii) GBFC Marina, Ltd.; (xix) Gulf Bay 
Hospitality Company, LLC; (xx) Gulf Bay Hospitality, Ltd.; (xxi) Gulf Bay Hotel Company, LLC; (xxii) Gulf Bay Hotel Company, Ltd.; 
(xxiii) DY Land Holdings II, LLC; (xxiv) FC Commercial, LLC; (xxv) FC Parcel 73, LLC; (xxvi) GB Peninsula, Ltd., (xxvii) GBP 
Development, Ltd. and (xxviii) GBP Development, LLC . 

    
2 All capitalized terms used herein and not otherwise defined shall have the meanings set forth in the Motion. 
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PRELIMINARY STATEMENT  

1. At the hearing on June 4, 2010, the Court requested the parties submit any 

supplemental authority bearing on the Motion, including specifically any decisional authority on 

whether the automatic stay has previously been enforced to stay a separate alter ego action.  In 

response, the Debtors outline below compelling case law and related arguments supporting each 

of the following bases to grant the Motion:  

a. Since “alter ego” and veil piercing” are not independent or separate causes 
of action, the Debtors are the real party defendants in the New Class 
Action Complaint and therefore a judgment against Mr. Ferrao will in 
effect be a judgment or finding against the Debtors;  
 

b. A debtor-in-possession/trustee is the only party with standing to pursue 
alter ego and/or veil piercing actions generally on behalf of bankruptcy 
estates.  As a result, such rights are property of the estate under section 
541 of the Bankruptcy Code and any effort to supplant those rights, 
including through the New Class Action Complaint, violates the automatic 
stay. 

 
c. The automatic stay has been routinely expanded and extended to stay 

actions against non-debtor, co-defendants in circumstances similar to 
those involved in the present case.  

 
d. The allegations in the New Class Action Complaint against Mr. Ferrao, if 

taken as true, constitute either actual fraudulent transfers and/or 
constructive fraudulent transfers of property of the Debtors, which 
fraudulent transfer claims are solely property of the Debtors’ estates.  As a 
result, the effort by the Plaintiffs to pursue such “claims” is nothing other 
than an effort to exercise control over property of the Debtors’ estates, 
namely the potential fraudulent transfer claims. 

 
2. In addition to the above, the Debtors analyze below the two cases cited by the 

Plaintiffs in support of the argument raised in their Response3 to the Motion and show why such 

cases do not support the Plaintiffs, but rather support the Debtors’ Motion. 

                                                 
3 On the morning of the June 4th hearing while all parties were present in Court, Raymond David and Glenn Vician filed their Response to 

Debtor’s Motion for Enforcement of Automatic Stay, for Sanctions and for Contempt (C.P.# 249) and a Supplemental Response to the 
Debtors’ Motion (C.P.# 250) (collectively, the “Response”).  As a result, the Debtors did not have an opportunity to reply to the Response. 
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3. Based on the controlling case law discussed in detail below, whether considered 

individually or collectively by the Court, there is no question that the New Class Action 

Complaint violates the automatic stay and several subsections of section 362 of the Bankruptcy 

Code, requiring that this Court enforce the automatic stay and further grant the sanctions 

requested by the Debtors in the Motion.                   

BACKGROUND FACTS   

4. As set forth in the Motion, on April 22, 2010, the Plaintiffs, each of whom is a 

counter-party to a certain Golf Membership Agreement4 with FC Golf, Ltd., d/b/a The Golf Club 

at Fiddler’s Creek, one of the Debtors herein (the “Golf Club”), filed a Class Action Complaint 

in the United States District Court for the Middle District of Florida, Case No. 2:10-CV-241-

FTM-36-DNF (the “New Class Action Complaint”).  The New Class Action Complaint, without 

exhibits, is attached hereto as Exhibit B.5  

5. On the face of the New Class Action Complaint, unlike the Old Class Action 

Complaint,6 the Plaintiffs purport to sue only Mr. Ferrao, who at the time of the events in 

question was only a 50% owner of the Debtors.7 

6. The New Class Action Complaint contains four (4) counts, namely breach of 

contract, civil conversion, “pierce corporate veil claim” and class action certification.  These 

same counts were pled in the Old Class Action Complaint against the Debtors and Mr. Ferrao.  

In each count in the New Class Action Complaint, the Plaintiffs once again assert that Mr. Ferrao 

                                                 
4 Given the importance of the Golf Club Membership Agreements to the issues in the Motion, the Debtors have attached as Exhibit A to this 

Submission the Golf Club Membership Agreements with the Plaintiffs (the “Golf Club Membership Agreements”).  The Debtors have also 
attached hereto the Golf Club Membership Plan and the related Escrow Agreement as Exhibits B and C respectively, which documents set 
for the terms upon which the Initiation Deposits were to be held in escrow.  

5 Debtors’ counsel provided a copy of the New Class Action Complaint to the Court at the hearing on June 4, 2010. 
6 As set forth in the Motion, Mr. Vician, who is one of the Plaintiffs’ Counsel in the New Class Action Complaint, was in fact one of the actual 

plaintiffs in the Old Class Action Complaint. 
7 When the Plaintiffs acquired their Golf Club memberships, Tomen America and its subsidiaries (“Tomen”) held a 50% interest in the Debtors.  

Tomen was a subsidiary of Tomen Corporation, which after its bankruptcy in Tokyo merged with Toyota Tsusho Corporation, a member of 
the Toyota Group of Companies in Japan. 
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is the alter ego of the Debtors in that he is alleged to have dominated and controlled the Debtors 

and used the Debtors to take and convert certain initiation deposits paid by the Plaintiffs pursuant 

to the Golf Club Membership Plan to acquire golf memberships in the Golf Club (the “Initiation 

Deposits”).   

ADDITIONAL AUTHORITY IN SUPPORT OF THE DEBTORS’ MOTION 

A.  Since Alter Ego and Veil Piercing Are Not Independent Claims or Causes of 
Action, the Debtors are the Real Parties in Interest in the New Class Action 
Complaint. 

 
7. In the Motion, the Debtors assert that the New Class Action Complaint violates 

the automatic stay provisions of section 362(a) because the Debtors are the real party defendants 

in the New Class Action Complaint, just as they were in the Old Class Action Complaint, and 

that a judgment against Mr. Ferrao8 will in effect be a judgment or finding against the Debtors, 

thereby violating the automatic stay applicable to the Debtors.      

8. At the outset, the Debtors do not contest the fact that the automatic stay under 

section 362 of the Bankruptcy Code does not act as a stay against a creditor pursuing truly 

independent causes of action against the Debtors’ officers, directors or shareholders.  However, 

it is black letter law in Florida that seeking a determination that a shareholder is the “alter ego” 

of a corporation and therefore liable for the corporation’s debts, or similarly seeking to pierce the 

corporate veil of a corporation to impose liability on the shareholder for the corporation’s debts, 

is simply not an independent claim or cause of action.  See Tara Productions, Inc. v. Hollywood 

Gadgets, Inc., 2010 WL 1531489 at *9 (S.D.Fla. Apr. 16, 2010)(“[a]lter ego is not a separate 
                                                 
8 Mr. Ferrao vehemently denies any wrongdoing in connection with the Initiation Deposits.  In addition, the Debtors are prepared to prove to this 

Court that none of the Initiation Deposits were paid or transferred, directly or indirectly, to Mr. Ferrao.  In fact, an analysis has been 
completed by an independent auditing firm and such analysis confirms that no Initiation Deposits were paid or transferred directly or 
indirectly to Mr. Ferrao or any entity owned or controlled by Mr. Ferrao.  Such analysis was provided to the Plaintiffs and Plaintiffs’ 
Counsel prior to the hearings on June 4th.   In fact, pursuant to the terms of the Escrow Agreement, in May, 2001, the Golf Club posted a 
surety bond in the amount of $5,000,000 which permitted the Escrow Agent to disburse the Initiation Deposits collected at that time by the 
escrow agent (the $5,000,000 bond was significantly in excess of the amount of the Initiation Deposits then held by the Escrow Agent).  
Thereafter, all Initiation Deposits were paid directly to the Golf Club.  In March 2002, notice was given to the escrow agent that the first 
golf course and the temporary clubhouse were completed and opened for use.  As such, pursuant to the terms of the Escrow Agreement, the 
bond was released and no further obligation to escrow existed.  All Initiation Deposits thereafter were paid directly to the Golf Club.         
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cause of action for which relief can be granted….”).  Rather, it is a means of imposing liability 

on the shareholder based on an underlying cause of action for which the corporation (here the 

Debtors) is liable, including tort liability or liability for breach of contract.  See id.; see also 

Turner Murphy Co. v. Specialty Constructors, Inc., 659 So.2d 1242, 1245 (Fla. 1st DCA 

1995)(“[p]iercing a corporate veil is not itself a cause of action any more than the doctrine of 

respondeat superior is”); International Financial Services Corp. v. Chromas Technologies 

Canada, Inc., 356 F.3d 731, 736 (7th Cir. 2004)(“[p]iercing the corporate veil, after all, is not 

itself an action; it is merely a procedural means of allowing liability on a substantive claim, here 

breach of contract”); 1 Fletcher Cyclopedia of the Law of Private Corporations § 41.28 (2010) 

and cases cited therein; see also Peacock v. Thomas, 516 U.S. 349, 354, 116 S.Ct. 862, 866, 133 

L.Ed.2d 817 (1996)(piercing the corporate veil “‘is a means of imposing liability on an 

underlying cause of action’”)(internal citation omitted).         

9. As a result, the Plaintiffs are required to first establish the Debtors’ alleged 

liability for breach of contract of the Golf Club Membership Agreements or civil conversion in 

connection with the Initiation Deposits before, and as a condition precedent to, pursuing the 

remedy of alter ego or veil piercing against Mr. Ferrao for those same damages.  The substantive 

claims in the New Class Action Complaint are clearly causes of action against the Debtors for 

allegedly breaching the Golf Club Membership Agreements (to be clear, Mr. Ferrao is not ever 

alleged to be a party to any contract or agreement with the Plaintiffs or any golf club members) 

and allegedly converting and improperly disbursing the Initiation Deposits in connection 

therewith.9  It is not unless and until those determinations have been made can the Plaintiffs 

pursue Mr. Ferrao for recovery based on alter ego or veil piercing.   

                                                 
9 The Debtors dispute that they breached the Golf Club Membership Agreements and assert that they properly disbursed the Initiation Deposits in 

full compliance with the terms thereof.  In fact, as set forth above, most of the Initiation Deposits were not required to be deposited into an 
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10. At bottom and as set forth in the case law below, it is those very determinations of 

whether the Debtors breached their (and not Mr. Ferrao’s) agreements with the Plaintiffs or 

improperly disbursed the Initiation Deposits that violate the automatic stay provisions of Section 

362 of the Bankruptcy Code.  

B. The Automatic Stay Has Been Routinely Enforced and Extended in Respect of 
Non-Debtors in Circumstances Substantially Similar to the New Class Action 
Complaint. 

 
11.  In Johns-Manville Corp. v. Asbestos Litigation Group (In re Johns-Manville 

Corp.), 26 B.R. 420 (Bankr. S.D.N.Y. 1983), rev. in part on other grounds, the court considered 

the issue of whether the automatic stay under section 362 of the Bankruptcy Code can be 

extended to non-debtor defendants in litigation outside of the bankruptcy court.  In Johns-

Manville, among other things, the court addressed an uncertified class action complaint that was 

filed two weeks after the bankruptcy cases were filed, where the plaintiffs, the Herrmans, sued 

officers and directors of the debtors related to alleged misstatements in the federal securities 

filings of the debtors.10  The court determined that the Herrman litigation violated the automatic 

stay under section 362 and concluded that injunctive relief was appropriate.  In reaching this 

conclusion, the court found that there would be a risk that the debtor would be a “controlling 

nonparty” in the Herrman litigation and thus “could be collaterally stopped in subsequent suits 

from relitigating issues determined against its officers and directors.”  Id. at 429.   

12. In addition, the court found that “[e]ven if it is not so bound, Manville may be 

disadvantaged in subsequent suits.”  Id.  The court further found that deposition or trial 

testimony of the debtors’ executives may be used against the debtor, and that the debtor would 
                                                                                                                                                             

escrow account, but rather were paid directly to the Golf Club pursuant to the terms of the Golf Club Membership Plan and Escrow 
Agreement, which are incorporated by reference into the Golf Club Membership Agreements. 

10 The New Class Action Complaint is merely a restatement of the Old Class Action Complaint, which was filed pre-petition and which included 
the Debtors as named defendants therein.   The same situation existed in the Johns Manville case wherein a pre-petition class action was 
stayed by virtue of the filing of the Johns Manville bankruptcy case.  The court in Johns Manville concluded that the post petition class 
action was “for all practical purposes … a replay of the enjoined …” prepetition class action suit.  Id. at 428.  The same is true in respect of 
the New Class Action Complaint.   
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not have the “benefit of the most fundamental protections available to a party defendant, such as 

the right of cross-examination.”  Id.   Lastly, the court found that the debtor would need to 

devote valuable resources in responding to interrogatories and document requests, and that the 

need to protect attorney client and other privileges may require the debtor to intervene in pretrial 

discovery in order to protect its rights.  Id. at 429-430.    

13. In the case of Mazur v. U.S. Air Duct Corp. (In re U.S. Air Duct Corp.), 8 B.R. 

848 (Bankr. N.D.N.Y. 1981), the court considered whether a pending state court case that sought 

the recovery of employee trust funds from the president of the debtor could continue outside of 

the bankruptcy court.  In reaching the conclusion that the action could not continue, the court 

found that the claims asserted against the president of the debtor were identical to those that 

could be asserted against the debtor, namely the failure to make employee contributions under a 

collective bargaining agreement.  The court then stated that the “[t]he fundamental question of  

relation to a case under the Bankruptcy Code is whether the determination of the claims against 

the Non-Debtor will or will not effect [sic] the Debtor’s assets and/or liabilities as they existed 

at the date of the petition….”  Id. at 851 (emphasis added).  The court held that the state court 

case could not proceed because the “proof to substantiate claims in issue against the Debtor … 

will be identical to that proof required to hold the Non-Debtor liable…. This duplicative and 

uneconomical use of judicial resources is clear.”  Id. at 854; see also Federal Life Ins. Co. v. 

First Financial Group of Texas, Inc., 3 B.R. 375, 376 (S.D. Tex. 1980) (in pre-petition lawsuit 

against debtor and non-debtor co-defendants, allegations “are inextricably interwoven, 

presenting common questions of law and fact, which can be resolved in one proceeding” and to 

allow case to proceed “would not be conducive to judicial economy and would unduly hinder the 

efforts of the Bankruptcy Court”).   
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14. Each of the above concerns identified and relied upon in Johns-Manville and U.S. 

Air Duct is applicable to the present case.  Moreover, unlike the “claims” against Mr. Ferrao, the 

claims asserted in Johns Manville and U.S. Air Duct were separate, independent claims available 

to creditors against the officers and directors of the debtor, yet the court still concluded that the 

automatic stay applied.  The causes of action which are actually being asserted in the New Class 

Action Complaint are against the Debtors for alleged breach of contract and civil conversion.  As 

a result, the facts in the present case involving the Debtors and Mr. Ferrao are far more 

compelling than those in Johns- Manville and U.S. Air Duct and therefore support application of 

the automatic stay.  Moreover, the proof to substantiate and pursue the remedy of alter ego and 

veil piercing against Mr. Ferrao will be identical to the proof required to show whether the 

Debtors breached their contractual obligations, which by definition means that the New Class 

Action Complaint will affect the liabilities of the Debtors as of the petition date. 

15. Similarly, the issues of fact and law involved in the New Class Action Complaint 

as they relate to whether the Debtors breached the Golf Club Membership Agreements with the 

Plaintiffs are the same as the facts and law that will necessarily be dealt with in these Chapter 11 

cases, including in the process of developing and confirming a plan of reorganization and in the 

claims allowance process.  Many of the putative class members, including certain of the 

Plaintiffs, have filed proofs of claims in these Chapter 11 cases.  Therefore, the continued 

prosecution of the New Class Action Complaint is not conducive to judicial economy and will 

necessarily and significantly hinder the efforts of this Court as well as the Debtors’ efforts to 

reorganize.    

16. In the seminal case of A.H. Robins Co., Inc. v. Committee Representatives of 

Dalkon Shield Claimants (In re A.H. Robins Co., Inc.), 788 F.2d 994 (4th Cir. 1986), the court 
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faced a request for an injunction from the debtors seeking to prevent numerous lawsuits from 

proceeding against non-debtor co-defendants in respect of claims relating to damages caused by 

the use of the Dalkon Shield.  In entering the injunction preventing such suits from proceeding 

against the non-debtor co-defendants, the court analyzed sections 362(a)(1) and (a)(3) of the 

Bankruptcy Code.   

17. At the outset, the court recognized that section 362(a)(1) applies by its terms only 

to the debtor and not co-defendants.  However, the court held that the stay under section 

362(a)(1) can be available to non-debtor co-defendants in “unusual circumstances.”  The court 

held that such circumstances would exist “when there is such identity between the debtor and 

the third-party defendant that the debtor may be said to be the real party defendant and 

that a judgment against the third-party defendant will in effect be a judgment or finding 

against the debtor.”  Id. at 999.  The court went on to identify one example of such unusual 

circumstances as being a situation where the third party co-defendant had a right of indemnity 

back against the debtor on account of any judgment against that third party.  In this situation, the 

court concluded that “[t]o refuse application of the statutory stay … would defeat the very 

purpose and intent of the statute.”  Id.    

18. Here, the New Class Action Complaint seeks “in effect a judgment or findings 

against the debtor” because, as stated above, the condition precedent to pursuing an alter ego or 

veil piercing remedy against Mr. Ferrao is a finding and conclusion that the Debtors breached the 

Golf Club Membership Agreements with the Plaintiffs and improperly converted the Initiation 

Deposits.  The fact that the Plaintiffs seek this relief against the Debtors (even though the 

Debtors are not named as defendants in the New Class Action Complaint) is not subject to 

reasonable dispute.  In fact, counsel to the Plaintiffs at the hearing on June 4, 2010 admitted that 
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the Plaintiffs needed to prove such breaches in respect of the Debtors in order to continue against 

Mr. Ferrao under the New Class Action Complaint.  Accordingly, the holding in A.H. Robins 

supports finding that the New Class Action Complaint should be stayed.   

19. Moreover, and importantly, the indemnification example identified in A.H. Robins 

as a basis to extend and enforce the automatic stay exists in the present case as Mr. Ferrao is 

entitled to indemnity from the Debtors, including the Golf Club.  Still further, Mr. Ferrao has 

potential claims against the Debtors arising out of the New Class Action Complaint, including 

for contribution, unjust enrichment and similar claims.  As a result, the existence of these claims 

clearly implicates the automatic stay in favor of the Debtors and provides further justification for 

this Court to enforce the stay in respect of the New Class Action Complaint.       

20. In addition to its analysis under section 362(a)(1) discussed above, the court in 

A.H. Robins analyzed whether the lawsuits against third party co-defendants violated section 

362(a)(3) of the Bankruptcy Code as being an “action, whether against the debtor or third-

parties, to obtain possession or to exercise control over property of the debtor.”  Id. at 1001 

(emphasis in original).  The court first concluded that the term “property of the debtor” was very 

broadly defined in section 541 of the Bankruptcy Code, and included “all legal or equitable 

interests of the debtor in property as of the commencement of the case.”  Id.   Referring to 

insurance contracts in the name of the debtors, the court went on to conclude that “[a]ny action in 

which the judgment may diminish this ‘important asset’ is unquestionably subject to a stay under 

this subsection.”  Id. (internal citation omitted).    

21. A debtor’s interests in its pre-petition contracts become property of the debtor’s 

estate upon the filing of a bankruptcy petition.  Grant v. Lathan Construction Corp. (In re 

Construction Contractors of Ocala, Inc.), 196 B.R. 188, 194 (Bankr. M.D.Fla. 1996); see also 
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Hutchins v. Fordyce Bank and Trust Co. (In re Hutchins), 216 B.R. 1, 7 (Bankr. E.D.Ark. 1997) 

(“[A] debtor’s interest in a contract, even if it is nonassumable, constitutes property of the 

estate.”)(citing Bell v. Alden Owners, Inc., 199 B.R. 451, 462 (S.D.N.Y. 1996)).  Because a 

debtor’s contracts are property of the estate, Section 362(a)(3) of the Bankruptcy Code acts as a 

stay of any act to “exercise control” over the debtor’s pre-petition contracts.   See Hutchins, 216 

B.R. at 7 (“Upon the filing of the petition in bankruptcy, the automatic stay prohibited any action 

against both the debtor and estate property, including the rights associated with the contracts in 

which the debtor had an interest.”).   

22. As in A.H. Robins, the central focus of the New Class Action Complaint are the 

rights and obligations of the Debtors and the Plaintiffs, along with the putative class of other golf 

club members, under pre-petition contracts between certain of the Debtors and the Plaintiffs (but 

not Mr. Ferrao), namely the Golf Membership Agreements.  See Exhibit A attached hereto.  It is 

undisputed that Mr. Ferrao is not a party to such agreements.  Moreover, it is undisputed that the 

Plaintiffs in the New Class Action Complaint seek, and in fact, are required, to adjudicate the 

rights and obligations of the Debtors under such agreements in order to attempt to prove that the 

Debtors breached such agreements and in connection therewith improperly converted the 

Initiation Deposits.  Such a determination of the Debtors’ rights under the Golf Club 

Membership Agreements is subject to a stay under section 362(a)(3).   

23.   In the case of Eastern Air Lines, Inc. v. Rolleston (In re Ionosphere Clubs, Inc.), 

111 B.R. 423 (Bankr. S.D.N.Y. 1990), the court addressed the issue of whether a post-petition 

putative class action lawsuit that sought damages against several non-debtor defendants based 

on, among other things, the alleged failure of Eastern Airlines to pay pilots interest on funds paid 

to them from their pension plans.  The causes of action included claims under the Racketeer 
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Influenced and Corrupt Organization Act, the Railway Labor Act and deprivation of civil rights.  

In its opinion, the court cited with approval the analysis of the courts in Johns Manville and First 

Financial Group cited above when it found that a “stay should be provided to codefendants 

when the claims against them and the claims against the debtor are ‘inextricably interwoven, 

presenting common questions of law and fact, which can be resolved in one proceeding.’”  Id. at 

434 (internal citations omitted).     

24. Moreover, the court in Ionosphere Clubs concluded that the lawsuit in question 

“threatens not only to disrupt Eastern’s operations, but also to deprive this Court of the ability to 

decide issues that are central to the administration of Eastern’s estate and critical to Eastern’s 

reorganization.”  Id.    In addition, as with other courts before it facing similar situations, the 

court in Ionosphere Clubs concluded in respect of the lawsuit in question that “issues critical to 

[the bankruptcy case] may be resolved without providing Eastern an opportunity to present an 

effective defense.  For example, a finding of liability on the part of its codefendants with respect 

to the … RICO claims could foreclose an effective defense by Eastern in a subsequent suit.”  Id. 

at 435.    

25. The facts and issues that faced the court in Ionosphere Clubs are substantially 

similar to the facts and issues present in respect of the New Class Action Complaint.  First, as set 

forth above, the facts and legal issues presented by the New Class Action Complaint in respect of 

the Debtors are inextricably interwoven with, and present common questions of fact and law, in 

these Chapter 11 cases as they relate to the Golf Club Membership Agreements, the disposition 

of the Initiation Deposits, the allowance or disallowance of claims of the Plaintiffs related thereto 

and the assumption or rejection of the Golf Club Membership Agreements if they are in fact 

executory in nature.  All of such issues are critical to the Debtors’ reorganization as they 
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collectively involved potential claims that exceed $13 million.11  There can be no doubt that the 

determination and allowance of such alleged claims, as well as resolution of the alleged breach 

of the Golf Club Membership Agreements and the Initiation Deposit issues in connection 

therewith, will be a central feature of the Debtors’ plan of reorganization.  To allow another 

court, outside of the global context of these Chapter 11 proceedings, to decide the Debtors’ rights 

and obligations in connection with these important bankruptcy related issues, would deprive this 

Court, much like the court in Ionosphere Clubs, of the right to decide issues central to the 

administration of these Chapter 11 cases and the ultimate reorganization effort by the Debtors. 

26. In the case of Lomas Financial Corp. v. Northern Trust Co. (In re Lomas 

Financial Corp.), 117 B.R. 64 (S.D.N.Y. 1990), the court addressed a request by the debtor to 

enforce the automatic stay under section 362 of the Bankruptcy Code or for an injunction under 

section 105 of the Bankruptcy Code in connection with a post-petition lawsuit filed by a bank 

against two of the debtor’s principals alleging that such principals made negligent or fraudulent 

misrepresentations concerning the debtor’s financial condition in connection with a loan made by 

the bank to the debtor.  The two principals did not provide separate guarantees of the debt owing 

by the debtor to the bank.     

27. The Lomas court adopted the test established by the court in A.H. Robins, supra,  

and found that the lawsuit against the two principals of the debtor violated the automatic stay 

under section 362(a)(1) of the Bankruptcy Code because, among other things, the debtor was 

                                                 
11 The Debtors are compelled to point out to the Court that even if the Debtors breached the Golf Club Membership Agreements (which they did 

not) the remedy for such breach is not the refund of the Initiation Deposits.  The conditions for a refund under the Golf Club Membership 
Plan have not occurred.  Under the Golf Club Membership Plan, a refund may only occur when a member resigns his membership and the 
membership is reissued to a new member on the 30th anniversary of its purchase.  If the Initiation Deposits were actually paid to the 
Plaintiffs, then the Golf Club Membership Agreements would effectively be rescinded, thereby causing the Debtors to lose the payment of 
annual dues from its members.  As this Court is aware, the Debtors sought and this Court approved the Debtors’ Motion for Entry of an 
Order Authorizing, but not Requiring, the Debtors to Pay or Honor Certain Pre-petition Obligations Existing Under Club Membership 
Programs and to Otherwise Continue the Club Membership Programs and Practices in the Ordinary Course of Business (C.P.#113)(the 
“Deposit Motion”).  Pursuant to the Deposit Motion, the Debtors are authorized to continue to honor their pre-petition resignation policy in 
respect of the golf course and tarpon club memberships, namely to repay the applicable initiation deposit to the next person on the 
resignation list of each club from the proceeds of the next four (4) new members in each such club.   
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allegedly required to indemnify its officers and the alleged misrepresentations were made by the 

principals in their capacity as officers of the debtor.  In the present case, the allegations are that 

Mr. Ferrao, as the owner of the Debtors, is the alter ego of the Debtors because he controlled and 

dominated the Debtors, causing them to violate their duties and obligations to the Plaintiffs and 

other putative class members.  The Debtors fully expect Mr. Ferrao to assert indemnification 

rights and perhaps other claims back against the Debtors under these circumstances.  Whether 

those indemnity rights or other claims against the Debtors arising out of these circumstances are 

disputed or not, as set forth below, the existence or non-existence of indemnity claims is not 

dispositive to the determination of whether the automatic stay should be enforced to prevent the 

prosecution of actions against non-debtor co-defendants.  However, the existence of such 

indemnity rights is further support for enforcing the automatic stay under the test announced in 

A.H. Robins.  Reading the New Class Action Complaint in the manner most favorable to the 

Plaintiffs shows that the alleged actions of Mr. Ferrao, which the Plaintiffs assert allows the 

remedy of alter ego, allegedly occurred as a result of Mr. Ferrao’s ownership of and control over 

the Debtors.  Therefore, as in Lomas, the automatic stay should apply to the New Class Action 

Complaint.   

28. In the case of Sudbury, Inc. v. Escott (In re Sudbury, Inc.), 140 B.R. 461 (Bankr. 

N.D. Ohio 1992), the court addressed the issue of whether to enjoin the prosecution of two 

district court lawsuits brought against certain non-debtor co-defendants, including present and 

former officers and directors of the debtor, for fraud related to the debtor’s financial and business 

information.  The claims in the cases were based on fraud allegedly committed by the non-debtor 

parties in their capacity as officers or directors of the debtor.  In its opinion, the Sudbury court 
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followed A.H. Robins and Lomas, supra, and enforced the automatic stay against non-debtor co-

defendants.    

29. In analyzing the facts, the Sudbury court found that “it is not plausible that the 

defendants in these actions could be found liable to Plaintiffs except on facts that would impose 

liability on the Debtor.  Debtor asserts credibly that under these circumstances its liability may 

be determined on collateral estoppel principles in Plaintiffs’ actions.”  Id. at 463.   

30. The plaintiffs in the Sudbury case questioned the enforceability of any indemnity 

claims that the non-debtor defendants could make against the debtor, arguing that because the 

allegations are of securities fraud, the indemnities would be against public policy and therefore 

void.  Following that logic, the plaintiffs in Sudbury attempted to distinguish A.H. Robins and 

Lomas arguing that the test in A.H. Robins and Lomas does not apply because the 

indemnification rights in the Sudbury case likely do not exist.  The court rejected that argument 

and found that “these distinctions miss the fundamental similarities between this case and those.  

Plaintiffs’ actions are based upon their prepetition transactions with the Debtor, and Debtor will 

be compelled to defend them because of legitimate indemnity and collateral estoppel concerns as 

if it were a named defendant.  This will entail a substantial and costly litigation effort on major 

prepetition claims.”  Id. at 464. 

31. In the present case, it is clear that Mr. Ferrao cannot be found to be the alter ego 

of the Debtors (and therefore liable for the claims of the Plaintiffs against the Debtors) unless 

and until the alleged claims of the Plaintiffs against the Debtors are proven.  Thus, as in Sudbury, 

it is implausible that Mr. Ferrao could be found liable to the Plaintiffs except on facts that would 

impose liability on the Debtors.  Moreover, the Debtors will necessarily be compelled to defend 

themselves because of legitimate indemnity and other claims that will be asserted against them 
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by Mr. Ferrao as well as collateral estoppel concerns as if the Debtors were named defendants.  

Lastly, as in Sudbury, there is no question that the defense of such action will entail a substantial 

and costly litigation effort on major prepetition claims.  

32. Lastly, in the case of American Film Technologies, Inc. v. Taritero (In re 

American Film Technologies, Inc.), 175 B.R. 847 (Bankr. D.Del. 1994), the court granted an 

injunction staying the prosecution of wrongful discharge claims against the debtor’s former and 

present directors.  The court found that in order to avoid collateral estoppel, the debtor would be 

required to participate in the state court lawsuit, which is “precisely what the automatic stay is 

intended to excuse it from doing.”  Id. at 851.  More succinctly, the court found that a debtor 

could not be “‘a bystander to a suit which may have a $20 million issue preclusion effect against 

it.’”  Id. at 850 (quoting Lomas, 117 B.R. at 66-67).        

33. As in Lomas and American Film, the Debtors in the present case cannot stand idly 

by while the Plaintiffs’ in New Class Action Complaint seek a determination that the Debtors 

breached their contractual obligations to the Plaintiffs and other putative class members, causing 

alleged damages of over $13 million.   

34. Finally and importantly, the Debtors would be further prejudiced if they were not 

able to prosecute counterclaims against the Plaintiffs.  The Debtors are not party defendants in 

the New Class Action Complaint and thus lack standing to assert counterclaims in such action.  It 

would be prejudicial to the Debtors if the Plaintiffs were free to seek and obtain a determination 

of the Debtors’ alleged breach of contract and therefore liability in respect of the Golf Club 

Membership Agreements while at the same time not be subject to compulsory counterclaims that 

the Debtors have against the Plaintiffs and Plaintiffs’ Counsel in connection therewith.  Since the 

Debtors are not party defendants in the New Class Action Complaint, they would necessarily be 
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prevented from bringing any compulsory counterclaims.  Since counterclaims are clearly 

property of the Debtors’ estates under section 541 of the Bankruptcy Code, the New Class 

Action Complaint has a direct effect on, and in fact, may eliminate the Debtors’ ability to realize 

on an asset of the estate 

C.  The Debtor-in-Possession/Trustee Has Standing to Pursue Alter Ego Recoveries.  

35. In addition to the above arguments and supporting case law justifying the 

extension and enforcement of the automatic stay in the circumstances that exist in the present 

case involving the New Class Action Complaint, it is clear under the applicable case law that the 

right to pursue an alter ego or veil piercing action vests in the debtor-in-possession/trustee and 

therefore is property of the bankruptcy estate under section 541 of the Bankruptcy Code.  As a 

result, such property is protected by the automatic stay and any effort by the Plaintiffs to exercise 

control over such property of the estate is a violation of the automatic stay.  

36. Specifically, in Baillie Lumber Co., LP v. Thompson (In re Icarus Holding, LLC), 

391 F.3d 1315 (11th Cir. 2004) (“Icarus I”), the Eleventh Circuit Court of Appeals considered 

the issue of whether an alter ego action of a corporate debtor against its principal was property of 

the estate and therefore protected by the automatic stay.  In Icarus I, a creditor, Baillie Lumber 

Company (“Baillie”), sold lumber to the debtor and was never paid.  The principal of the debtor 

apparently engaged in financial irregularities which harmed the debtor’s liquidity, including 

using the debtor’s assets and resources to make improvements on the principal’s hunting lodge 

and to fund the principal’s separate company.   

37. After the debtor filed chapter 11, Baillie filed a lawsuit against the principal in a 

Georgia state court alleging that the principal was the alter ego of the debtor and therefore, liable 

for the debts owed to Baillie.  Ultimately, the principal filed a suit for injunctive relief with 
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respect to the state court lawsuit filed by Baillie, asserting that the alter ego claim was property 

of the debtor’s bankruptcy estate.  The debtor joined the suit as a third party plaintiff.  Both the 

Bankruptcy Court and the District Court granted summary judgment and interpreted Georgia law 

to allow a corporation to bring an alter ego suit against its former principal, making such an alter 

ego suit property of the bankruptcy estate under Section 541 of the Bankruptcy Code and any 

similar claims by creditors subject to the automatic stay pursuant to Section 362 of the 

Bankruptcy Code. Baillie appealed to the Eleventh Circuit arguing that its alter ego claim against 

the principal was its own separate property.     

38. On appeal, the Eleventh Circuit noted that in order to stay Baillie’s separate alter 

ego action against the principal, the debtor must have standing to bring its own alter ego action 

under Section 541 or Section 544.  Id. at 1319.  Typically, courts that allow the trustee or debtor-

in-possession to bring an exclusive alter ego action do so under section 541.  Id. (citing St. Paul 

Fire & Marine Ins. Co. v. PepsiCo, Inc., 884 F.2d 688, 700-05 (2d Cir.1989); Koch Refining v. 

Farmers Union Cent. Exch., Inc., 831 F.2d 1339, 1343-47 (7th Cir.1987) (“Koch”); In re S.I. 

Acquisition, 817 F.2d 1142, 1153 (5th Cir.1987); In re City Communications, Ltd., 105 B.R. 

1018, 1020 (Bankr.N.D.Ga.1989)).  If an alter ego action is property of the estate pursuant to 

Section 541, “any similar extraneous lawsuits brought by individual creditors will be subject to 

the automatic stay provision of 11 U.S.C. § 362(a)(3).”  Id. 

39. After analyzing other circuit court decisions addressing the issue, the Eleventh 

Circuit held that “in order to bring an exclusive alter ego action under section 541, a bankruptcy 

trustee’s [or debtor-in-possession’s] claim should (1) be a general claim that is common to all 

creditors and (2) be allowed by state law.”  Id. at 1321 (internal citations omitted).  The Eleventh 

Circuit then found that Baillie asserted only a general cause of action and no unique personal 
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damages.  Baillie’s claim would have been personal if Baillie itself was “harmed and no other  . . 

. creditor ha[d] an interest in the cause.”  Id. (internal citations omitted).  Conversely, a claim is a 

general claim when liability extends “to all creditors of the corporation without regard to the 

personal dealings between such officers and such creditors.” Id. (internal citations omitted). 

40. More specifically, the Eleventh Circuit found that by misappropriating corporate 

assets, the principal caused direct harm to the debtor and only indirect harm to Baillie, the 

creditor.  Id.  Finding that an alter ego action could be brought against the principal by all 

creditors of the debtors and that Baillie had not shown any unique or personal harm aside from 

the fact that each creditor would demand a different amount in compensation, the Eleventh 

Circuit held that the first factor to bring an exclusive alter ego action under Section 541 was met.  

Id.  However, because it was unclear whether Georgia law, the applicable state law, allows a 

corporation to bring an alter ego action against its principals, the Eleventh Circuit certified the 

question to the Georgia Supreme Court.  See id. at 1321-23. 

41. Thereafter, in Baillie Lumber Co., LP v. Thompson (In re Icarus Holding, LLC), 

413 F.3d 1293 (11th Cir. 2005) (“Icarus II”), the Eleventh Circuit Court of Appeals reiterated its 

holding that for an “alter ego action to be property of the bankruptcy estate, the ‘claim should (1) 

be a general claim that is common to all creditors and (2) be allowed by state law.’”  Id. at 1295 

(citing Icarus I at 1321).  The Eleventh Circuit also noted that it had already determined that the 

first factor was met - that the case involved a general claim common to all creditors.  Id. (internal 

citations omitted).  However, unable to determine whether the action was allowed under Georgia 

state law, the Eleventh Circuit certified two questions to the Supreme Court of Georgia, namely 

(i) will Georgia law allow the representative of a debtor corporation to bring an alter ego claim 
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against the corporation’s former principal, and (ii) if so, what is the measure of recovery.  Id. 

(internal citations omitted).   

42. “The Supreme Court of Georgia answered the first question in the affirmative, 

holding that equitable principles required the court to recognize that a corporation has the right to 

pursue an alter ego action.”  Id. (citing Baillie Lumber Co. v. Thompson, 279 Ga. 288, 612 

S.E.2d 296 (2005)).  The Supreme Court of Georgia emphasized that allowing such a suit would 

benefit third party creditors by providing more money with which to satisfy claims.  Id.  

However, the failure “to do so would result in potentially inequitable treatment of creditors under 

federal bankruptcy law.”  Id. (citing Baillie Lumber Co. v. Thompson, 279 Ga. 288, 612 S.E.2d 

296, 300 (2005)).  Answering the second question, the Supreme Court of Georgia held that “a 

principal found liable under an alter ego theory should be liable for the entirety of the 

corporation's debt.”  Id.   

43. Based on the Supreme Court of Georgia’s opinion, the Eleventh Circuit concluded 

that an alter ego action by the debtor against its principal was allowed under Georgia’s state law.  

Id.  Thus, the Eleventh Circuit held that Baillie’s state alter ego action was property of debtor’s 

bankruptcy estate and subject to the automatic stay.  Id. 

44. The analysis and reasoning applied by the Eleventh Circuit in Icarus I and Icarus 

II has been utilized by several other Federal Circuit Courts of Appeal to likewise conclude that a 

debtor-in-possession/trustee has standing to pursue an alter ego action, thereby making it 

property of the bankruptcy estate and subject to the automatic stay.  See, e.g., American National 

Bank of Austin v. MortgageAmerica Corp. (In re MortgageAmerica Corp.), 714 F.2d 1266 (5th 

Cir. 1983)(concluding under Texas law that alter ego type actions, including theories based on 

corporate trust fund and denuding the corporation, are property of the estate, thereby subjecting 
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them to the automatic stay and granting standing to the trustee to pursue); S.I. Acquisition, Inc. v. 

Eastway Delivery Service, Inc. (In the Matter of S.I. Acquisition, Inc.), 817 F.2d 1142 (5th Cir. 

1987)(confirming the analysis and holding of MortgageAmerica under Texas law); St. Paul Fire 

and Marine Ins. Co. v. PepsiCo, Inc., 884 F.2d 688 (2d Cir. 1989)(reaching same result under 

Ohio law even though no Ohio state court opinion existed on point); Koch Refining v. Farmers 

Union Central Exchange, Inc., 831 F.2d 1339 (7th Cir. 1987)(reaching same result under Illinois 

and Indiana law as alter ego is an equitable doctrine, and concluding that trustee could bring 

general claims common to all creditors of the debtor); CBS, Inc. v. Folks (In re Folks), 211 B.R. 

378 (9th Cir. B.A.P. 1997)(same result under California law as trustee has exclusive standing to 

assert alter ego based on general injury to corporation); Phar-Mor, Inc. v. Coopers & Lybrand, 

22 F.3d 1228, 1240 n. 20 (3d Cir. 1994)(the Third Circuit, interpreting New Jersey law, 

concluded that “[b]ecause piercing the corporate veil or alter ego causes of action are based upon 

preventing inequity or unfairness, it is not incompatible with the purposes of the doctrines to 

allow a debtor corporation to pursue a claim based upon such a theory”); Murray v. Miner, 876 

F.Supp. 512, 517 (S.D.N.Y. 1995), aff’d 74 F.3d 402 (2d Cir. 1996)(analyzing Delaware law, a 

corporate debtor could pierce its own veil as analogous to claims for breach of fiduciary duty 

brought by a subsidiary against its parent; the trustee had sole standing to raise all general alter 

ego claims); see also generally Thomas R. Phinney, The Trustee’s Standing to Pursue Alter Ego 

Claims, 26 Cal. Bankr. J. 214 (2002).       

45. In the case of Hollister v. MacDonald (In re MacDonald), 2007 WL 2688515 

(Bankr. S.D.Fla. Sept. 10, 2007), the Bankruptcy Court for the Southern District of Florida 

squarely addressed the issue of whether a bankruptcy trustee was the only party with standing to 

bring an alter ego action against its principal.  In MacDonald, the debtor was the 100% owner of 
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a roofing corporation.  The corporation contracted with the Hollisters to install a new roof on 

their home.  The corporation breached the contract and failed to install the roof after receiving 

payment.  In the chapter 7 bankruptcy, the Hollisters sued MacDonald seeking to hold him liable 

for the debts of the corporation on the basis of alter ego and veil piercing, alleging that he 

misused funds paid or payable to the corporation.  The court analyzed the alter ego/veil piercing 

doctrines and, dismissing the alter ego/veil piercing count, concluded that: 

a cause of action or claim to impose personal liability upon an 
entity or individual affiliated with a debtor constitutes property of 
the bankruptcy estate.  “The case law has distinguished alter ego 
claims that cause harm to the creditors generally from those which 
cause injury to a particular creditor or creditors …. Recovery on 
the alter ego claim would benefit the bankruptcy estate as a whole, 
consequently, the alter ego is properly characterized as a general 
claim as to which the trustee alone has standing as representative 
of the estate.”   
 

Id. at *2 (quoting In re Buildings by Jamie, Inc., 230 B.R. 36, 44 (Bankr. D.N.J. 1998)).    
 
46. The Florida Supreme Court, however, has not addressed the specific issue of 

whether, in Florida, a corporation can pierce its own veil and/or assert alter ego against its 

principal.  The Fourth District Court of Appeals, however, addressed a related issue in Seminole 

Boatyard, Inc. v. Christoph, 715 So.2d 987 (Fla. 4th DCA 1998).   In Seminole, the plaintiff sued 

a corporation for unpaid rent and sought to hold the corporation’s principal liable for such 

damages as the corporation’s alter ego.  Importantly, prior to filing bankruptcy by the 

corporation, the plaintiff obtained a judgment against both the corporation and the principal for 

the amount of its damages.  Thereafter, the corporation filed for bankruptcy.  The principal of the 

corporation entered into a settlement with the bankruptcy trustee and obtained a release from the 

trustee of any and all claims that the bankruptcy estate of the corporation had against the 

principal.  The principal of the corporation then attempted to use the release to avoid liability on 
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the pre-petition judgment that the plaintiff/creditor previously obtained against him.  The Fourth 

District Court of Appeals concluded that the plaintiff/creditor’s claim against the principal of the 

corporation was not a claim that the trustee in bankruptcy could release because such claim was 

not property of the bankruptcy estate as it was specific to the particular creditor, ie. based on the 

pre-petition judgment that the creditor obtained against the debtor and the principal.   

47. In reaching its conclusion, the Fourth District Court of Appeals reasoned that 

“[w]here, however, an obligation or liability runs to a corporate creditor personally, rather than 

to the debtor corporation, there is no right of action in the estate.”  Id. at 989.  The court analyzed 

the Eleventh Circuit’s opinion in E.F. Hutton & Co. v. Hadley, 901 F.2d 979 (11th Cir. 1990) 

and the United States Supreme Court’s decision in Caplin v. Marine Midland Grace Trust Co. of 

New York, 406 U.S. 416, 92 S.Ct. 1678, 32 L.Ed.2d 195 (1972) and concluded that a trustee in 

bankruptcy does not have standing to pursue direct claims of individual creditors.  In Hadley, the 

trustee was attempting to pursue direct claims that creditors had against a broker related to 

securities of the debtor sold by the broker to such creditors.  Similarly, in Caplin, the trustee was 

attempting to sue an indenture trustee for creditors who had purchased debentures issued by the 

debtor.  In each such case, the claims at issue were claims that were specific and direct claims 

available only to such creditors as opposed to claims available to creditors generally or the 

debtor corporation.  As a result, the Fourth District Court of Appeals concluded that the pre-

petition judgment that the plaintiff had obtained against the debtor’s principal was a judgment 

that was specific to such creditor.  It is clear in reading the Seminole case that the pre-petition 

adjudication of a claim against the debtor’s principal and the obtaining of a pre-petition judgment 

against the debtor’s principal were the determinative factors in the court’s decision. 
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48. In the present case, the Plaintiffs do not have a pre-petition judgment against 

either the Debtors or Mr. Ferrao and therefore are not pursuing a claim specific to them 

individually.  Moreover, the Plaintiffs’ effort to seek class certification on behalf of all of the 

golf club members in respect of the New Class Action Complaint is clear evidence that the 

Plaintiffs are pursuing general claims of all creditors.  The golf club members comprise all or 

substantially all of the creditors of the Golf Club Debtor.  Under the applicable case law 

discussed above, such general claims are property of the estate protected by the automatic stay.    

D. Fraudulent Transfers Claims are Property of the Estate.  

49. The Plaintiffs assert in the New Class Action Complaint that Mr. Ferrao allegedly 

dominated and controlled the Debtors and allegedly diverted substantial monies from the Debtors 

for his own personal use and benefit.  If the Plaintiffs are correct in their allegations, then there 

can be no question that the actions of Mr. Ferrao will in fact constitute either actual and/or 

constructive fraudulent transfers recoverable by the Debtors under sections 548(a)(1)(A) and/or 

(B) of the Bankruptcy Code and applicable Florida law.  In that instance and for the reasons 

stated below, the Plaintiffs are clearly seeking to “recover a claim against the debtor” in violation 

of Section 362(a)(1) of the Bankruptcy Code or “to obtain possession of property of the estate … 

or to exercise control over property of the estate” in violation of section 362(a)(3) of the 

Bankruptcy Code. 

50. Specifically, courts that have addressed the issue have uniformly conclude that 

fraudulently transferred property is property of the transferor’s estate, and the automatic stay bars 

any fraudulent conveyance causes of action initiated by anyone other than the trustee of the 

transferor’ estate.  See In re Ross, 1997 WL 92044 at *2 (Bankr. M.D.Fla. Feb. 19, 1997) (“[A] 

fraudulent conveyance action is property of the estate, to be pursued by the trustee, and a 
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judgment creditor is not entitled to relief from the automatic stay to prosecute a fraudulent 

conveyance action . . . .”); see also Romagosa v. Thomas (In re Dr. Gail Van Diepen, P.A.), 236 

Fed. Appx. 498, 502 (11th Cir. 2007) (affirming bankruptcy court approval of settlement that 

included release of third party non-debtors from fraudulent transfer claims, because any recovery 

of such claims would inure solely to the trustee).    

51. Despite this uniformity, courts reach this conclusion by applying two competing 

theories with potentially disparate implications.  See In re Zwirn, 362 B.R. 536, 538 (Bankr. S.D. 

Fla. 2007).  The first line of cases hold that the debtor always retains an equitable interest in the 

fraudulently transferred property, and as a result, a third-party’s fraudulent conveyance action is 

subject to Section 362(a)(3), which “stays any act by a creditor ‘to obtain possession of property 

of the estate.’”  Id. (quoting American Nat’l Bank v. MortgageAmerica Corp. (In re 

MortgageAmerica Corp.), 714 F.2d 1266 (5th Cir. 1983)); see also Matter of S.I. Acquisition, 

Inc., 817 F.2d 1142 (5th Cir. 1987).  This was the approach adopted by Judge Cristol in Zwirn as 

the “better, well reasoned approach.”  Zwirn, 362 B.R. at 539.  Under this approach, the Debtors 

retain an equitable interest in Initiation Deposits allegedly transferred by the Debtors to Mr. 

Ferrao, and therefore the Plaintiffs’ New Class Action Complaint violates Section 362(a)(3) of 

the Bankruptcy Code. 

52. The second line of cases hold that any property recovered by the trustee pursuant 

to Section 550 becomes property of the estate, but not until the property is actually recovered by 

the trustee.  See In re Saunders, 101 B.R. 303, 305 (Bankr. N.D.Fla. 1989) (“Until a judicial 

determination has been made that the property was, in fact, fraudulently transferred, it is not 

property of the estate.”); see also Federal Deposit Ins. Corp. v. Hirsch (In re Colonial Realty 

Co.), 980 F.2d 125, 130-31 (2d Cir. 1992) (same).  However, as recognized by the court in 
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Zwirn, even the courts that follow this second line of cases hold that “any state court lawsuit to 

recover a fraudulent conveyance violates the automatic stay under § 362(a)(1) as an action ‘to 

recover a claim against the debtor.’”  Zwirn, 362 B.R. at 539 (citing In re Saunders, 101 B.R. at 

305) (emphasis removed).  Accordingly, even under the second theory, anyone other than the 

trustee violates the automatic stay by seeking to recover directly from the transferee of a debtor’s 

fraudulent transfer.  See Hyman v. Harrold (In re Harrold), 296 B.R. 868, 872 (Bankr. M.D. Fla. 

2003) (in a case where the chapter 7 trustee of a corporation filed an avoidance action against a 

transferee in the separate chapter 7 case of the corporation’s principal, holding that only the 

trustee in the principal’s case had standing to pursue fraudulent transfer claims owned by that 

estate).  Under this approach, and as specifically set forth below, the Plaintiffs’ New Class 

Action Complaint violates Section 362(a)(1).   

53. Section 362(a)(1) “stays not only any action or proceeding ‘against the debtor’ but 

also actions ‘to recover a claim against the debtor.’”  Saunders, 101 B.R. at 305.  As the Court in 

Saunders explained: 

While a fraudulent transfer action may be an action against a third party, it is also 
an action “to recover a claim against the debtor.”  Absent a claim against the 
debtor, there is no independent basis for the action against the transferee.  
Moreover, the creditor can only recover property or value therefore received from 
the debtor sufficient to satisfy the creditor’s claim against the debtor.  This 
interpretation is consistent with the legislative history of [Section] 362(a)(1) 
which states: “The provision in the first paragraph prohibiting the issuance of 
process is designed to prevent the issuance of a writ of execution by a judgment 
creditor of the debtor to obtain property that was property of the debtor before the 
case but that was transferred, subject to the judgment lien, before the case.  
Because the other paragraphs of this subsection refer only to property of the estate 
or property of the debtor, neither of which apply to this kind of transferred 
property, they would not prohibit pursuit of the transferred property by issuance 
of process.”  (emphasis supplied).  H.R. Rep. No. 95-595, 95th Cong., 1st Sess. 
341 (1977), U.S. Code Cong. & Admin. News 1978, pp. 5787, 6297.  Thus, § 
362(a)(1) operates to stay a creditor with a claim against the debtor from 
commencing or continuing a fraudulent transfer action or from utilizing the 
process of another court, as is the situation in this case, to recover that claim from 
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property that should have been available for levy and execution but for the 
transfer to a third party in fraud of creditors. 

Id. at 305-306; see also Colonial Realty Co.,  980 F.2d at 131-32 (extensively citing In re 

Saunders and holding that FDIC action to recover fraudulent transfers from transferees 

constituted action “to recover a claim against the debtor”) and In re Tradewinds Airlines, Inc., 

2009 WL 393858 at *5 (Bankr. S.D.Fla. Feb. 10, 2009) (holding that automatic stay prevented 

judgment debtors from moving to modify pre-petition final judgment, noting that “‘[a]n action 

taken against a nondebtor which would inevitably have an adverse impact upon the property of 

the estate must be barred by the automatic stay provision’”) (quoting Licensing by Paulo, Inc. v. 

Sinatra (In re Gucci), 126 F.3d 380, 392 (2d Cir. 1997)).        

E. The Cases Cited by the Plaintiffs Actually Support the Debtors’ Motion. 

54. At the hearing on June 4, 2010, counsel for the Plaintiffs asserted that the 

Response filed by the Plaintiffs contained two cases that were dispositive of the issues before the 

Court, namely Sioux City Foundry Co. v. Penrod (In re Dakotas’ Farm Manufacturing Co.), 31 

B.R. 92 (Bankr. D.S.D. 1983) and In re Nashville Album Productions, Inc., 33 B.R. 123 

(M.D.Tenn. 1983).  As set forth below, such cases do not support the Plaintiffs, but rather 

support the Debtors’ Motion.    

55. In Dakotas’ Farm, a creditor filed suit against the debtor prepetition and obtained 

a default judgment against the debtor prepetition.  After entry of the judgment against the 

debtor, the creditor filed an action seeking to pierce the corporate veil and collect on the 

judgment against the debtor’s principal and certain other non-debtor parties.  Thereafter, the 

debtor filed its chapter 11 bankruptcy case.  The creditor filed a request with the bankruptcy 

court seeking a determination that the automatic stay did not apply to the action against the 

principal of the debtor.  The bankruptcy court found that “[u]nder these narrow facts, it is clear 
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that neither the debtor herein nor the debtor’s property is affected by the state court proceedings 

against [the principal].”  Dakotas’ Farm, 31 B.R. at 94.        

56. The critical and important distinction between Dakotas’ Farms and the present 

case involving the Debtors and the New Class Action Complaint is simply that the creditor in 

Dakotas’ Farms obtained a prepetition default judgment against the debtor therein and as such 

the debtor’s liability to the creditor was fully and finally established prior to the commencement 

of the chapter 11 case.  Therefore, all of the concerns expressed in the cases set forth above, 

including that collateral estoppel and defense of proceedings where the liability of the debtor is 

directly at issue in another court, were not present in Dakotas’ Farms.  Therefore, Dakotas’ 

Farms does not support Plaintiffs and is wholly inapposite on the issues before the Court.  

57. In Nashville Album, the court, with little to no analysis, concluded that an action 

seeking to pierce the corporate veil of the debtor to reach the assets of the debtor’s principals did 

not violate the automatic stay.  There was no discussion of when or whether the creditor in the 

case obtained its judgment against the debtor, which as set forth above is a critical issue for 

purposes of these proceedings.  Rather, the court based its ruling on a finding that the lawsuit had 

no adverse effect on the debtor or the debtor’s property.  In making that finding, the court 

referred to the brief filed by the debtor’s counsel in the case wherein debtor’s counsel admitted 

that “‘[t]he issues in the bankruptcy proceeding are wholly separate from those issues that the 

Plaintiff has raised in its three count Petition in the present matter.’”  Nashville Album, 33 B.R. at 

124 n. 4 (emphasis added).       

58. Clearly, the admission by debtor’s counsel in Nashville Album was evidence that 

the court was entitled to rely upon in reaching its decision.  Here, the opposite is true.  The 

Debtors do not admit the absence of adverse effect.  Rather, to the contrary, the Debtors allege 
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significant adverse impact in the absence of the enforcement of the automatic stay.    Therefore, 

Nashville Album supports the Debtors’ position and not the Plaintiffs on the issues before the 

Court. 

F. The Debtors’ Motion is Procedurally Correct. 

59. In the Response, the Plaintiffs argue that the Debtors are seeking relief in the 

Motion (including injunctive relief) that should be sought in an adversary proceeding.  The 

Debtors disagree.   

60. First, Mr. Ferrao does not need to seek an injunction prohibiting the New Class 

Action Complaint from proceeding against him.  Rather, the Debtors are seeking to enforce the 

automatic stay designed for their benefit because the New Class Action Complaint seeks to tread 

on substantial rights of the Debtors.  Such rights, and the determination of claims related to such 

rights by creditors of the Debtors, are clearly core proceedings under 28 U.S.C. §157(b)(2)(A), 

(B), (C) and (O).  Under section 157(b)(2)(A), the matters sought to be determined against the 

Debtors in the New Class Action Complaint directly concern the administration of the estate as 

they go to material contracts between the Debtors and their creditors, including the Plaintiffs.  

Moreover, under section 157(b)(2)(B), the determination of whether the Debtors breached the 

Golf Club Membership Agreements necessarily involves the allowance or disallowance of the 

claims of over 200 creditors of the Debtors’ estates.   

61. In addition, under section 157(b)(2)(C), the Debtors have counterclaims against 

one or more of the Plaintiffs and putative class members, as well as Plaintiffs’ Counsel.  The 

prosecution of counterclaims available to the Debtors is a core proceeding.  The Debtors would 

be severely prejudiced if they were not able to prosecute those counterclaims in this Court. 
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62. Lastly, under section 157(b)(2)(O), the determination of the respective rights of 

the Debtors and the Plaintiffs (and the other putative class members) in connection with the Golf 

Club Membership Agreements and the disposition of the Initiation Deposits unquestionably 

affects the debtor-creditor relationships in these Chapter 11 cases. 

63. Second, under section 362 of the Bankruptcy Code, “[t]he [automatic] stay is self-

executing, effective upon the filing of the bankruptcy petition.”  In re Pettit, 217 F.3d 1072, 1077 

(9th Cir. 2000); see also Ionosphere Clubs, 111 B.R. at 436 (“Additionally, pursuant to 

[sections] 362(a)(1), (3) and (6) of the Code, this Court finds that the relief requested regarding 

the pension plan funding issue and [the lawsuit] violates the automatic stay.”) 

WHEREFORE, the Debtors respectfully request that the Court enter an order granting the 

Debtors’ Motion in all respects, and granting such other and further relief as this Court deems 

necessary and appropriate.    

Dated this 11th day of June, 2010. 

      
 
 
 
 
 
 

 
 

[Signature of next page] 
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     Respectfully Submitted, 
 
     GENOVESE JOBLOVE & BATTISTA, P.A. 
     Attorneys for Debtors-in-Possession 
     200 East Broward Boulevard, Suite 1110 
     Ft. Lauderdale, Florida 33301 
     Telephone: (954) 453-8000 
     Facsimile: (954) 453-8010 
 
     By:  /s/Paul J. Battista   

Paul J. Battista, Esq. 
Florida Bar No. 884162 
pbattista@gjb-law.com 
 
Bart Houston, Esq. 
Florida Bar No. 623636 
bhouston@gjb-law.com 

 
Mariaelena Gayo-Guitian, Esq. 
Fla. Bar No.  0813818 
mguitian@gjb-law.com 

 
Michael L. Schuster 
Florida Bar No. 57119 
mschuster@gjb-law.com 

CERTIFICATE OF SERVICE 
 

           I HEREBY CERTIFY that a true and correct copy of the foregoing Response was served 

to all parties on the attached service list by N.E.F. on those parties who are registered 

participants with this Court’s CM/ECF system on the 11th of June, 2010 and by U.S. Mail to all 

parties on the attached service list on the 14th  day of  June, 2010. 

       By:  /s/Paul J. Battista   
Paul J. Battista, Esq. 
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DEBTORS 
 
FIDDLER’S CREEK, LLC, et al 
Attn: Tony DiNardo 
8156 Fiddler’s Creek Pkwy 
Naples, FL 34114 
 
SECURED LENDERS 
 
Regions Bank  
Attn:  Gloria Sloop 
1900 5th Ave N, 12th FL   
Birmingham , AL 35203 
 
Regions Bank  
4851 N Tamiami Trail    
Naples, FL 34103 
 
Regions Bank 
Raymond Miller, Esq. 
Gunster Yoakley 
2 South Biscayne Boulevard, Suite 3400 
Miami, FL 33131-1897 
 
Tomen America, Inc.  
Stuart A. Krause, Esq. 
Zeichner Ellman & Krause  
575 Lexington Ave 
New York, NY 10022 
 
Tomen America, Inc. 
805 Third Avenue 
New York, NY 10022 
 
IberiaBank 
2150 Goodlette Rd.    
Naples, FL 34102 
 
Textron Financial Corporation 
c/o Mark Bloom, Esq. 
Greenberg Traurig 
1221 Brickell Ave 
Miami, FL 33131 
 
 
 
 

Fifth Third Bank 
c/o Brian Giles, Esq. 
Statman, Harris & Eyrich, LLC 
3700 Carew Tower 
441 Vine Street 
Cincinnati, Ohio 45202 
 
Fifth Third Bank 
999 Vanderbuilt Beach Rd    
Naples, FL 34108 
 
Mellon United, N.A.  
Commercial Loan Division  
1111 Brickell Ave, 30th Floor   
Miami, FL 33131 
 
Florida Financial Investments, Inc.  
8156 Fiddler's Creek Pkwy    
Naples, FL 34114 
 
Florida Financial Investments, Inc. 
c/o Donald Kirk, Esq. 
501 E. Kennedy Boulevard  
Suite 1700 
Tampa, Florida 33602 
 
DEBTOR-IN-POSSESSION LENDER 
 
Gulf Bay Capital, Inc. 
c/o Stephen R. Leslie, Esq. 
110 East Madison Street  
Suite 200 
Tampa, Florida 33602-4700 
 
CONSOLIDATED TOP 20 
UNSECURED CREDITORS 
 
Aon Risk Services Inc Of NY 
Po Box 7247-7376 
Philadelphia, PA 
19170-7376 
 
Ash City USA 
PMB 816 60 Industrial Pkwy 
Buffalo, NY 14227 
 
 

Case 9:10-bk-03846-ALP    Doc 256    Filed 06/11/10    Page 32 of 37



MASTER SERVICE LIST 
FIDDLER’S CREEK, LLC., et al. 

Case No. 9:10-bk-03846 
 

Avalon Risk Inc. 
240 Cedar Knolls Rd 
Suite 308 
Cedar Knolls, NJ 07927 
 
Bellagio Village Association 
5067 Tamiami Trail East 
Naples, FL 34113 
 
Carriage Limousine LLC 
678 Bald Eagle Dr Ste #4 
Marco Island, FL 34115 
 
Century Link 
Po Box 96064 
Charlotte, NC 28296-0064 
 
Cranberry Crossing 
5067 Tamiami Trail East 
Naples, FL 34114 
 
Evans Oil Company 
3170 S Horseshoe Dr 
Po Box 856 
Naples, FL 34106 
 
FBS Property Tax Abatement LLC 
200 S Biscayne Boulevard 
Suite 2300 
Miami, FL 33131 
 
Grand Western Brands Inc. 
Po Box 21046 
Ft Lauderdale, FL 33335-1046 
 
Guymann Construction Of  FL 
305 Sw 3rd St 
Cape Coral, FL 33991-1961 
 
Jenner & Block LLP 
330 N Wabash Avenue 
Chicago, IL 60611 
 
John Deere Landscapes 
Po Box 23994 
Tampa, FL 33623-3994 
 

Lee County Port Authority 
11000 Term. Access Rd 
#8671 
Ft Myers, FL 33913-8899 
 
Sysco West Coast FL 
Po Box 1839 
Palmetto, FL 34220 
 
Tampa Bay Trane 
902 N Himes 
Tampa, FL 33609 
 
Textron Business Services Inc 
Dept At 40219 
Atlanta, GA 31192-0219 
 
The Advocacy Group At 
Tew Cardenas LLC 
215 South Monroe St Ste 
702 
Tallahassee, FL 32301 
 
Titleist/ Acushnet Company 
Po Box 532402 
Charlotte, NC 28290-2402 
 
United Capital Funding Corp. 
Po Box 31246 
Tampa, FL 33631-3246 
 
GOVERNMENTAL ENTITIES 
 
U. S. Trustee=s Office 
Timberlake Annex, Suite 1200 
501 E. Polk Street  
Tampa, FL 33602 
 
Collier County Tax Collector 
2800 N. Horseshoe Drive 
Naples, FL 34104 
 
The City of Naples 
City Attorney 
735 Eighth Street South, 2nd Floor 
Naples, FL 34102 
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Internal Revenue Service 
PO Box 21126 
Philadelphia, PA 19114 
 
Internal Revenue Service 
Special Procedures – Insolvency 
7850 SW 6th Court 
Plantation, FL 33324 
 
Special Asst. U.S. Attorney 
2110 First Street, Suite 3-137 
Ft Myers, FL 33901 
 
The Honorable Eric H. Holden, Jr. 
Attorney General of the U.S. 
950 Pennsylvania Avenue, NW Room 4400 
Washington, DC 20530-0001 
 
State of Florida 
Department of Revenue 
c/o Frederick F. Rudzik 
PO Box 6668 
Tallahassee, FL 32314 
 
Securities and Exchange Commission 
Branch of Reorganization 
3475 Lenox Road, N.E., #1000 
Atlanta, GA 30326-1232 
 
Trial Attorney 
U.S. Department of Justice 
Office of the U.S. Trustee, Region 21 
501 E. Polk Street, Suite 1200 
Tampa, Florida 33602 
steven.wilkes@usdoj.gov 
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PARTIES IN INTEREST 
 
Patricia A. Redmond, Esq. 
Jane Houk, Esq. 
Stearns Weaver Miller 
150 West Flagler Street, Suite 2200 
Miami, Florida 33130 
 
 
NOTICE OF APPEARANCES 
 
Robert A. Soreano 
E-mail: soriano@gtlaw.com 
Greenberg Traurig, P.A. 
625 East Twiggs Street, Suite 100 
Tampa, Florida 33602 
 
Mark David Bloom  
E-mail: bloomm@gtlaw.com 
Greenberg Traurig, P.A. 
1221 Brickell Avenue 
Miami, Florida 33131 
 
Aaron P. Honaker  
E-mail: honakera@gtlaw.com 
Greenberg Traurig, P.A. 
1221 Brickell Avenue 
Miami, Florida 33131 
 
Jeffrey Gilbert 
E-mail: gilbergj@gtlaw.com 
Greenberg Traurig, P.A. 
401 East Las Olas Boulevard, Suite 2000 
Fort Lauderdale, Florida 33301 
 
Andrew L. Much (Georgia Bar No. 527875) 
E-mail: amuch@textronfinancial.com 
Textron Financial Corporation 
11575 Great Oaks Way, Suite 210 
Alpharetta, GA 30022 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
Stephen R. Leslie  
Stichter, Riedel, Blain & Prosser, P.A.  
Attorneys for Gulf Bay Capital, Inc. 
110 Madison Street - Suite 200 
Tampa, Florida 33602 
Email: sleslie@srbp.com 
 
IBERIABANK 
c/o Mark D. Hildreth, Esquire 
Shumaker, Loop & Kendrick, LLP 
PO Box 49948 
Sarasota, FL 34230-6948 
 
Key National Bank Association 
Michael P. Shuster, Esq. and 
Jeffrey S. Kannensohn, Esq. 
9132 Strada Place, 3rd Floor 
Naples, Florida 34108-2683 
mshuster@porterwright.com 
jkannensohn@porterwright.com 
Attorneys for Key Bank National 
Association 
 
Laura Fortney Gross, Esq.  
Gunster, Yoakley& Stewart, P.A.  
777 South Flagler Drive, Suite 500E  
West Palm Beach, FL 33401  
Email: lgross@gunster.com 
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David M. Landis, Esq. 
Mateer & Harbert, P.A. & 
Jon E. Kane, Esq. 
225 E. Robinson Street, Suite 600 
Post Office Box 2854 
Orlando, Florida 32802-2854 
Email: dlandis@mateerharbert.com 
Email jkane@mateerharbert.com 
 
PATRICIA A. REDMOND, ESQ. 
predmond@stearnsweaver.com 
Stearns Weaver Miller Weissler  
Alhadeff & Sitterson, P.A. 
Museum Tower, Suite 2200 
150 West Flagler Street 
Miami, Florida 33130 
 
Glenn S. Vician, Esq. 
8605 Broadway 
Merrilville, Indiana 46410 
Glennsvician2@bbbvonline.com 
 
Douglas M. Gonzalez, Esq. 
200 East Broward Blvd. St. 1900 
Suie 1900 
Fort Lauderdale, FL 33301 
dgonzalez@wsh-law.com 
 
Carla Barrow, Esq. 
200 East Broward Blvd. St. 1900 
Suite 1900 
Fort Lauderdale, FL 33301 
cbaroow@wsh-law.com 
 
John B. Hutton, Esq. 
GREENBERG TRAURIG, P.A. 
1221 Brickell Avenue 
Miami, FL 33131 
huttonj@gtlaw.com 
 
 
 
 
 
 
 

Warren S. Bloom, Esq. 
Amy E. Lowen, Esq. 
GREENBERG TRAURIG, P.A. 
450 S. Orange Avenue, Suite 650 
Orlando, FL 32801 
bloomw@gtlaw.com 
lowena@gtlaw.com 
 
Diane L. Jensen, Esq. 
Pavese Law Firm 
Post Office Drawer 1507 
Ft. Myers, FL 33902 
 
Jules S. Cohen, Esq. 
Akerman Senterfitt 
POB 231 
420 S. Orange Ave. 
Suite 1200 
Orlando, FL 32802-0231 
jules.cohen@akerman.com 
 
Edmund Whitson, Esq. 
Akerman Senterfitt 
SunTrust Financial Center 
401 E. Jackson St. 
Suite 1700 
Tampa, FL 33602-5250 
Edmund.whitson@akerman.com 
 
Robert E. Stochel, Esq. 
Hoffman & Stochel 
One Professional Center, Ste 306 
Crown Pointe, Indiana 46307 
res@reslaw.org 
 
Eric John Vasquez, Esq. 
Suite 201 
900-6th Street, Ave. S. 
Naples, FL 34102 
evasquez@ejvlawoffice.com 
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CREDITORS’ COMMITTEE 
 
Phillip Brougham 
pbrougham@earthlink.net 
 
Al Love 
alove@comcast.net 
 
Dave Yates 
dyates@comcast.net 
 
Sandy Carinci 
smcarinci@yahoo.com 
 
Torben Christensen 
flyfan@aol.com 
 
interim chairperson of  
the Homeowners Committee is 
Phillip Brougham 
pbrougham@earthlink.net 
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