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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

Fort Myers Division 
www.flmb.uscourts.gov 

 
In re:        Case No. 9:10-bk-03846-ALP  
        Chapter 11 
FIDDLER’S CREEK, LLC, et al. 1  
         
 Debtors       
 _____________________________/ 
 

MOTION FOR AN ADMINISTRATIVE ORDER PURSUANT TO 11 U.S.C. '' 105(a) 
AND 331 ESTABLISHING PROCEDURES FOR INTERIM COMPENSATION AND 

REIMBURSEMENT OF EXPENSES OF PROFESSIONALS 
 

Fiddler’s Creek, LLC (“Fiddler’s Creek”) and twenty-seven (27) of its subsidiaries and 

affiliates (collectively, the “Debtors”), by and through their undersigned counsel, hereby file this 

motion for the entry of an order pursuant to 11 U.S.C. '' 105 and 331 establishing procedures for 

interim compensation and reimbursement of expenses of professionals (the AMotion@).  In support of 

the Motion, the Debtors rely upon the Declaration of Anthony DiNardo in Support of First Day 

Pleadings (the “First Day Declaration”).  In further support of this Motion, the Debtors respectfully 

represent as follows: 

                                                 
1   The Debtors seeking joint administration are: (i) Fiddler’s Creek, LLC; (ii) 951 Land Holdings, LLC; (iii) 951 Land 
Holdings, Ltd.; (iv) DY Associates, LLC; (v) DY Land Associates, Ltd.; (vi) FC Beach, LLC; (vii) FC Beach, Ltd.; (viii) 
FC Golf, LLC; (ix) FC Golf, Ltd.; (x) FC Hotel, LLC; (xi) FC Hotel, Ltd.; (xii) FC Marina, LLC; (xiii) FC Resort, LLC; 
(xiv) FC Resort, Ltd.; (xv) Fiddler’s Creek Management, Inc.; (xvi) GBFC Development, LLC; (xvii) GBFC 
Development, Ltd.; (xviii) GBFC Marina, Ltd.; (xix) Gulf Bay Hospitality Company, LLC; (xx) Gulf Bay Hospitality, 
Ltd.; (xxi) Gulf Bay Hotel Company, LLC; (xxii) Gulf Bay Hotel Company, Ltd.; (xxiii) DY Land Holdings II, LLC; 
(xxiv) FC Commercial, LLC; (xxv) FC Parcel 73, LLC; (xxvi) GB Peninsula, Ltd., (xxvii) GBP Development, Ltd. and 
(xxviii) GBP Development, LLC. 
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BACKGROUND 

A.  The Chapter 11 Filing 

1. On February 23, 2010 (the APetition Date@), the Debtors each filed a voluntary 

petition in this Court for relief under Chapter 11 of Title 11 of the United States Code (the 

ABankruptcy Code@).  Since that time, the Debtors have operated as debtors-in-possession pursuant 

to Sections 1107 and 1108 of the Bankruptcy Code. 

2. As of the date hereof, no creditors= committee has been appointed in this case.  In 

addition, no trustee or examiner has been appointed. 

3. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. '' 157(b) and 

1334.  Venue is proper pursuant to 28 U.S.C. '' 1408 and 1409.  This matter is a core proceeding 

pursuant to 28 U.S.C. ' 157(b). 

4. The statutory predicates for the relief requested herein are Sections 105 and 331 of 

the Bankruptcy Code. 

B. Background and Business Operations  

5. Each of the Debtors in these Chapter 11 cases owns, operates and/or is otherwise 

affiliated with the premier, fully integrated, master planned residential community known as 

“Fiddler’s Creek” in southwestern Florida.  Fiddler’s Creek is located in Collier County, Florida, 

approximately 12 miles southeast of the City of Naples and six miles north of Marco Island.    The 

Fiddler’s Creek development is comprised of nearly 4,000 zoned acres of prime land in Naples, 

Florida, and is planned for and capable of accommodating up to 6,000 residences upon projected 

build-out, which is estimated to be in 2020.  Fiddler’s Creek has been approved and vested by the 

State of Florida as a Development of Regional Impact.  
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6. The property underlying Fiddler’s Creek was accumulated by the Debtors from 1993 

through 1996.  In 1998, Fiddler’s Creek developed, constructed and sold its first home.  Since then, 

Fiddler’s Creek has constructed and sold in excess of 1,650 homes in the development.  As a result, 

Fiddler’s Creek is home to over 4,300 full and part time residents.  

7. Fiddler’s Creek contains five distinctive neighborhoods known as: Fiddler’s Creek, 

Veneta, Aviamar, Marsh Cove and Meadow Run.  Within each of these neighborhoods are several 

unique villages of varying housing products offering a wide range of price points.  In total, there are 

1,782 fully constructed and existing homes, including single family homes, coach homes and 

carriage homes in different communities within Fiddler’s Creek.  In addition, there is completed 

infrastructure for an additional platted 840 units of both single family homesites and multifamily 

units within a variety of villages.   

8. In addition, there is over 33 acres of prime commercial property that is “infrastructure 

ready,” with approximately 23 acres situated along State Road 951 (Collier Blvd.) and 

approximately 9 acres situated along US 41 (Tamiami Trail).  The total commercial square footage 

for buildout is approximately 300,000 square feet.  

9. In addition to the above saleable inventory of homes and developed lots, Fiddler’s 

Creek contains approximately 2,100 acres of undeveloped land fully entitled for approximately 

3,329 additional residential units and amenities.  This includes approximately 1,300 acres of the 

undeveloped land approved for future amenity development, including two golf courses, clubhouses, 

expanded tennis facilities, lakes, preserves and more.  Less than one-third of Fiddler’s Creek will be 

developed for residential use, while the remainder of the land is dedicated primarily to nature 

preserves, lakes, parks, golf courses and recreational areas.   
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10. Still further, Fiddler’s Creek contains substantial and fully completed operating 

amenities which are enjoyed by the homeowners, including: The Club & Spa at Fiddler’s Creek, 

which is a 54,000 square-foot resort style clubhouse with state-of- the-art fitness facility, lighted 

tennis courts, full menu spa services, resort style multi-pool swimming complex, casual and formal 

dining venues and a meeting and activity center.   

11. Additionally, homeowners have the opportunity to join The Golf Club at Fiddler’s 

Creek, with its first private course, named “The Creek Course,” designed by the acclaimed golf 

course architect, Arthur Hills.  The Creek Course has been nationally recognized by Golf Week 

magazine as one of the Top 100 Best Residential Golf Courses for each of years 2005 through 2009. 

 Fiddler’s Creek has also been recognized by Travel & Leisure magazine as one of America’s Top 

100 Golf Communities for two consecutive years. The second course, The Preserve Course, is 

currently being designed by the award winning team of Hurdzan/Frye.   

12. Fiddler’s Creek homeowners also have the option to join The Tarpon Club, which 

offers members beach privileges, dinning, spa services (as well as other resort amenities) at Marco 

Beach Ocean Resort, located on nearby Marco Island.  In addition, the Tarpon Club has a dry boat 

storage facility that is designed to accommodate up to 150 boats ranging in size up to 35 feet, and is 

currently finalizing permit rights for 52 wet slips which will accommodate larger boats.      

13. For further information on the Debtors’ capital structure, business and operations, the 

Debtors refer to the First Day Declaration filed contemporaneously herewith. 

RETENTION OF PROFESSIONALS 

14. Contemporaneously with the filing of this Motion, the Debtors are seeking approval 

of the employment of: (i) Genovese, Joblove, & Battista, P.A. as general bankruptcy counsel to the 



 
 5 

Debtors; (ii) Kapila & Company as accounts and financial advisors to the Debtors; and (iii) 

Woodward, Pires & Lombardo, P.A. as special corporate counsel to the Debtors.  The Debtors 

anticipate that they may seek to retain other professionals and special counsel in these cases as well. 

 In addition, in the event that a statutory committee of unsecured creditors (the "Committee") is 

appointed in these Chapter 11 cases, such Committee likely will retain counsel, and possibly other 

professionals, to assist it. 

PROCEDURAL RELIEF REQUESTED 

15. By this Motion, the Debtors request the entry of an order authorizing and establishing

procedures for the compensation and reimbursement of expenses to court-approved professionals 

(the "Professionals") on a monthly basis.  Such an order will streamline the professional 

compensation process and enable the Court and all other parties to monitor the professional fees and 

expenses incurred in these Chapter 11 cases more effectively. 

16. The procedures proposed by the Debtors are as follows:  

(a)  On or before the 20th day of each month following the month for which 
compensation is sought, each professional whose employment was approved 
by order of this Court will serve a monthly statement, by hand or overnight 
delivery on (i) Anthony DiNardo, the person designated by the Debtors to be 
responsible for such matters; (ii) Genovese Joblove & Battista, P.A., counsel 
for the Debtors; (iii) counsel for all official committees appointed in these 
cases; and (iv) counsel for the Office of the United States Trustee (the 
AService Parties@). 

(b)  The monthly statement need not be filed with the Court and a courtesy copy 
need not be delivered to the presiding judge's chambers since the proposed 
procedures are not intended to alter the fee application requirements outlined 
in '' 330 and 331 of the Code and since professionals are still required to 
serve and file interim and final applications for approval of fees and expenses 
in accordance with the relevant provisions of the Code, the Bankruptcy Rules 
and the Local Rules for the United States Bankruptcy Court, Middle District 
of Florida. 
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(c)  Each monthly fee statement must contain an abbreviated narrative of the 
services rendered, accompanied by a printout or schedule of the reimbursable 
expenses incurred and the professional and paraprofessional time spent (in 
sufficient detail to allow the review of this time by the Service Parties), 
which shall ordinarily be for services rendered through a particular calendar 
month. 

(d)  Each Service Party receiving a statement may object to the payment of the 
fees or the reimbursement of costs set forth therein by serving a written 
objection (which shall not be filed with the Court) upon the other Service 
Parties on the last day of the month in which the statement is received. The 
objection shall state the nature of the objection and identify the amount of the 
fees or costs to which objection is made. The objecting party shall attempt in 
good faith to object only to the portion of the statement that is deemed to be 
objectionable. 

(e)  In the absence of any timely objection, the Debtors are authorized to pay, or 
the applicable professional is authorized to draw upon any pre-petition 
retainers to pay, 80% of the fees and 100% of the expenses identified in each 
monthly statement to which no objection has been served in accordance with 
paragraph (d). 

(f)  If the Debtors receive an objection to a particular fee statement, they shall 
withhold payment of that portion of the fee statement to which the objection 
is directed and promptly pay the remainder of the fees and disbursements in 
the percentages set forth in paragraph (e).  All professionals subject to these 
procedures shall establish a separate billing number for any time spent on the 
resolution of fee disputes.  Any fees incurred in connection with such fees 
disputes shall not be paid pursuant to the monthly statement but may only be 
sought and paid upon the filing of an interim fee application as set forth in 
paragraph 3(j) below and after order of the Court. 

(g)  Similarly, if the parties to an objection are able to resolve their dispute 
following the service of an objection and if the party whose statement was 
objected to serves on all of the parties listed in paragraph (a) a statement 
indicating that the objection is withdrawn and describing in detail the terms 
of the resolution, then the Debtors are authorized to pay, in accordance with 
paragraph (e), that portion of the fee statement which is no longer subject to 
an objection. 

(h)  All objections that are not resolved by the parties shall be preserved and 
presented to the Court by the objecting party at the next interim or final fee 
application hearing to be heard by the Court. See paragraph (j), below. 

(i)  The service of an objection in accordance with paragraph (d) shall not 
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prejudice the objecting party's right to object to any fee application on any 
ground, whether or not raised in the objection. Furthermore, the decision by 
any party not to object to a fee statement shall not be a waiver of, nor 
otherwise prejudice, that party's right to object to any subsequent fee 
application. 

(j)  Unless the Court orders otherwise, each of the professionals utilizing the 
procedures described in these procedures shall file interim fee applications, 
for the amount of fees and costs sought in paragraph 3(e) above, in 
accordance with the 120-day guideline set forth in Section 331 of the 
Bankruptcy Code.  All interim fee applications shall comply with all 
applicable provisions of the Bankruptcy Code, the Federal Rules of 
Bankruptcy Procedure, and the applicable Local Rules and Administrative 
Orders of this Court.  The Court shall schedule and conduct a hearing, upon 
proper notice served by the party filing the interim fee application in 
accordance with Bankruptcy Rule 2002(a)(6), to determine all interim fee 
applications pending before it. 

(k)  A professional who fails to file an application seeking approval of 
compensation and expenses previously paid under these procedures when 
such application is due shall preclude such professional from utilizing the 
automatic pay procedures as provided herein until an interim fee application 
has been filed and heard by the Court. 

(l)  A determination, by the Court, that payment of compensation or 
reimbursement of expenses was improper as to a particular monthly 
statement shall not disqualify a professional from the future payment of 
compensation or reimbursement of expenses as set forth above, unless 
otherwise ordered by the Court. 

(m)  Neither the payment of, nor the failure to pay, in whole or in part, monthly 
compensation and reimbursement as provided herein shall have any effect on 
this Court's interim or final allowance of compensation and reimbursement of 
expenses of any professionals. 

17. The Debtors shall include all payments to professionals on their monthly operating 

reports, detailed so as to state the amount paid to each of the professionals. 

18. The Debtors shall not make any payments under these procedures if the Debtors have 

not timely filed monthly operating reports or remained current with their administrative expenses 

and 28 U.S.C. ' 1930. Otherwise, these procedures shall continue and shall remain in effect during 
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the pendency of these cases unless otherwise ordered by the Court. 

19. All time periods set forth in these procedures shall be calculated in accordance with 

Bankruptcy Rule 9006(a). 

20. Upon motion or application, and after due notice to all parties set forth on the Master 

Service List, additional professionals employed by the Debtors or the Committee may be authorized 

to participate in modified interim compensation procedures as set forth herein.  All professionals 

subject to these procedures shall be required to monitor their own compliance with the terms thereof 

and shall include the following certification on each monthly invoice:  I hereby certify that I am in 

compliance with the terms of the Order Establishing Procedures to Permit Monthly Payment of 

Interim Fee Applications of Chapter 11 Professionals.  

21. The procedures suggested herein will enable the Debtors to closely monitor the costs 

of administration, maintain a level cash flow, and implement efficient cash management procedures. 

 Moreover, these procedures will also allow the Court and the key parties in interest to insure the 

reasonableness and necessity of the compensation and reimbursement sought pursuant to such 

procedures. 

22. Except as otherwise ordered by the Court, all parties who have filed a notice of 

appearance with the Clerk of the Court shall receive notice of the fee application hearings. 

23. The Debtors further request that each member of the Committee (if appointed) be 

permitted to submit statements of expenses and supporting vouchers to counsel for the Committee 

who will collect and file such requests for reimbursement in accordance with the foregoing 

procedure for periodic and interim compensation and reimbursement of Professionals. 



24. The foregoing compensation procedure has been recently approved in other Chapter 

11 cases.  See In re AT&T Latin America Corp., et al., Case No. 03-13538 (RAM) (Bankr. S.D. Fla. 

April 24, 2003); In re Supra Telecommunications and Information Systems, Inc., Case No. 02-41250 

(RAM) (Bankr. S.D. Fla. February 19, 2003).  Similar procedures have been approved in several 

other chapter 11, but have involved the filing of fee applications monthly or every sixty days.  See 

e.g., In re Fontainebleau Las Vegas Holdings, LLC., et al., Case Nos. 09-21481 through 09-21483 

(AJC) (Bankr. S.D. Fla. June 30, 2009) (C.P. # 228); In re Mercedes Homes Inc., et al., Case Nos. 

09-11191 through 09-09-11211 (AJC) (Bankr. S.D. Fla. January 26, 2009) (C.P. # 27); In re 

TOUSA, et al., Case Nos. 08-10928 through 08-10963 (JKO) (Bankr. S.D. Fla. January 31, 2008) 

(C.P. # 103); In re Levitt and Sons, LLC, et al., Case Nos. 07-19851 through 07-19895 (RBR) 

(Bankr. S.D. Fla. Nov. 14, 2007) (C.P. # 58). 

25. Except as otherwise ordered by the Court, all parties who have filed a notice of 

appearance with the Clerk of the Court shall receive notice of the fee application hearings. 

26. The Debtors further request that each member of the Committee (if appointed) be 

permitted to submit statements of expenses and supporting vouchers to counsel for the Committee 

who will collect and file such requests for reimbursement in accordance with the foregoing 

procedure for periodic and interim compensation and reimbursement of Professionals. 

APPLICABLE AUTHORITY 

27. Section 331 of the Bankruptcy Code provides, in relevant part, as follows: 

A trustee, an examiner, a debtor's attorney, or any professional person 
employed under section 327 or 1103 of this title may apply to the 
Court not more than once every 120 days after an order for relief in a 
case under this title, or more often if the Court permits, for such 
compensation for services rendered before the date of such an 
application or reimbursement for expenses incurred before such date 
as is provided under section 330 of this title.... 

11 U.S.C. ' 331. 
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28. Section 105(a) of the Bankruptcy Code provides, in relevant part, as follows: 

 
The court may issue any order, process, or judgment that is necessary 
or appropriate to carry out the provisions of this title. No provision of 
this title ... shall be construed to preclude the Court from, sua sponte 
taking any action or making any determination necessary or 
appropriate to enforce or implement court orders or rules. 

 
11 U.S.C. ' 105(a). 
 

29. Such procedures, as outlined above, are needed to avoid professionals funding the 

reorganization case.  See, In re Int'l. Horizons, Inc., 10 B.R.. 895, 897 (Bankr. N.D. Ga. 1981) 

(providing court established procedures for monthly interim compensations). Appropriate factors to 

consider include "the size of [the] reorganization cases, the complexity of the issues included, and 

the time required on the part of the attorneys for the debtor in providing services necessary to 

achieve a successful reorganization of the debtor." Id. at 897. The Debtors submit that the 

procedures sought herein are appropriate considering the above factors. 

30. No previous request for the relief sought herein has been made to this Court or any 

other court. 

WHEREFORE the Debtors respectfully request that the Court enter an order: (i) authorizing 

and establishing procedures for the compensation and reimbursement of court-approved 

Professionals as set forth above; and (ii) granting such other and further relief as the Court may 

deem proper. 

Dated: February 24, 2010.  
 
 

[Signature on next page] 
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Respectfully Submitted, 
 
 
GENOVESE JOBLOVE & BATTISTA, P.A. 

      Proposed Attorneys for Debtors-in-Possession 
      100 Southeast Second Street, Suite 4400 
      Miami, Florida 33131 
      Telephone: (305) 349-2300 
      Facsimile : (305) 349-2310 
 
      By:  /s/ Heather L. Harmon  
       Paul J. Battista, Esq. 

Florida Bar No. 884162 
pbattista@gjb-law.com 
Mariaelena Gayo-Guitian, Esq. 
Fla. Bar No.  0813818 
mguitian@gjb-law.com 
Heather L. Harmon, Esq. 
Florida Bar No. 013192 
hharmon@gjb-law.com 
Michael L. Schuster 
Florida Bar No. 57119 
mschuster@gjb-law.com 

 


