
UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

Fort Myers Division 
www.flmb.uscourts.gov 

In re:  
 

FIDDLER’S CREEK, LLC, et al., 
 

                     Debtors. 
______________________________________/  

 
 

Case No. 9:10-bk-03846-ALP  
 
Chapter 11  

 

OPPOSITION OF TOMEN AMERICA, INC. TO DEBTORS’  
EMERGENCY MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS 

PURSUANT TO SECTIONS 361, 363, 364(C) AND (D) OF THE  
BANKRUPTCY CODE AND RULE 4001 OF THE FEDERAL RULES OF 

BANKRUPTCY PROCEDURE AUTHORIZING (A) DEBTORS IN 
POSSESSION TO OBTAIN SENIOR SECURED POST-PETITION 

FINANCING, (B) GRANTING CERTAIN PRIMING LIENS,  
(C) APPROVING AGREEMENTS RELATING TO THE FOREGOING, (D) 

MODIFYING THE AUTOMATIC STAY, (E) GRANTING SUPER-PRIORITY 
ADMINISTRATIVE CLAIM STATUS, (F) AUTHORIZING USE OF CASH 

COLLATERAL AND GRANTING ADEQUATE PROTECTION THEREFOR, 
(G) SCHEDULING A FINAL HEARING, AND (H) PRESCRIBING FORM  

AND MANNER OF NOTICE WITH RESPECT THERETO 

Tomen America, Inc. (“Tomen”), as and for its objection to the 

Emergency Motion of Fiddler’s Creek, LLC and its affiliated Debtors1 (collectively, the 

“Debtors”) for Entry of Interim and Final Orders Pursuant to Sections 361, 363, 364(C) 

and (D) of the Bankruptcy Code and Rule 4001 of the Federal Rules of Bankruptcy 

                                                 
1  The Debtors are: (1) Fiddler’s Creek, LLC; (ii) 951 Land Holdings, LLC; (iii) 951 Land Holdings, 

Ltd.; (iv) DY Associates, LLC; (v) DY Land Associates, Ltd.; (vi) FC Beach, LLC, (vii) FC Beach, 
Ltd.; (viii) FC Golf, LLC; (ix) FC Golf, Ltd.; (x) FC Hotel, LLC; (xi) FC Hotel, Ltd.; (xii) FC Marina, 
LLC, (xiii) FC Resort, LLC; (xiv) FC Resort, Ltd: (xv) Fiddler’s Creek Management, Inc.; (xvi) 
GBFC Development, LLC; (xvii) GBFC Development, Ltd.; (xviii) GBFC Marina, Ltd.; (xix) Gulf 
Bay Hospitality Company, LLC; (xx) Gulf Bay Hospitality Company, Ltd.; (xxi) Gulf Bay Hotel 
Company, LLC; (xxii) Gulf Bay Hospitality Company, Ltd.; (xxiii) DY Land Holdings II, LLC; 
(xxiv) FC Commercial, LLC; (xxv) FC Parcel 73, LLC; (xxvi) GB Peninsula, Ltd.; (xxvii) GBP 
Development, Ltd.; and (xxviii) GBP Development, LLC. 
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Procedure (A) Authorizing Debtors in Possession to Obtain Senior Secured Post-

Petition Financing, (B) Granting Certain Priming Liens, (C) Approving Agreements 

Relating to the Foregoing, (D) Modifying the Automatic Stay, (E) Granting Super-

Priority Administrative Claim Status, (F) Authorizing Use of Cash Collateral and 

Granting Adequate Protection Therefor, (G) Scheduling a Final Hearing, and (H) 

Prescribing Form and Manner of Notice with Respect Thereto (the “DIP Motion”), 

respectfully represents as follows: 

PRELIMINARY STATEMENT 

1. Although the DIP Motion purports to seek authorization to obtain 

a $25,000,000.00 loan facility, the DIP Loan2 is, in reality, a $12,000,000.00 loan 

because its terms provide that there can never be more than $12,000,000.00 

outstanding.3 The DIP Motion is a transparent attempt by the Debtors’ principal, 

Aubrey Ferrao (“Ferrao”), to use a $12,000,000.00 loan to gain control and leverage in 

the Debtors’ Cases by obtaining a first priming lien on all of the Debtors’ real estate 

assets having a purported value of more than $300,000,000.00.  Ferrao’s gambit is to 

not only control the equity of the Debtors, but to become the controlling secured 

creditor of the Debtors’ estates.   

2. While the Debtors do not hide the fact that the DIP Lender is an 

entity owned and controlled by Ferrao, they conceal from the Court and creditors that 

                                                 
2  Unless otherwise specified, capitalized terms herein shall have the meaning ascribed to them in the 

DIP Motion. 
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(i) Florida Financial Investments, Inc. (“FFI”), one of the Pre-Petition Secured Lenders, 

is also owned and controlled by Ferrao, and (ii) the mortgage held by FFI (“FFI 

Mortgage”) may be subject to avoidance as a preferential transfer or fraudulent 

conveyance.4  Further, the collateral for the FFI insider loan is far down on the 

“Waterfall” list of properties against which the proposed insider DIP Lender will 

enforce the DIP Loan. 

3. Although the budget presented by the Debtors indicates a need 

for cash during the initial thirteen (13) weeks of their Cases, the Debtors have failed to 

make an adequate presentation of their cash flow needs thereafter and failed to detail 

their alleged efforts to obtain DIP financing from other sources on less onerous terms. 

4. The Debtors go to great lengths to persuade this Court that, even 

at a distressed sale value, they have $150,000,000.00 of equity in their real estate, as 

well as $37,000,000.00 of Unencumbered Property.  They do so to support their 

contention that the Pre-Petition Secured Lenders are adequately protected and should 

take comfort in the significant equity in the Debtors’ real estate.  However, in light of 

such values, the Debtors fail to explain why the insider DIP Lender, which is agreeing 

to lend (i) $3,200,000.00 during the first thirteen weeks of the Cases (ii) a maximum of 

$4,000,000.00 during the Interim Period; and (iii) an aggregate maximum of 

$12,000,000.00 thereafter, requires a super-priority priming first lien against all of the 

                                                                                                                                               
3  See Exhibit A, Commitment Letter at page 1, DIP Motion at page 30. 
4  It should be noted that the mortgage that Ferrao arranged to be granted to FFI encumbers a portion of 

Tomen’s collateral, in violation of the terms of Tomen’s loan documents. 



4 

Debtors’ properties, in addition to a first lien on the Unencumbered Property and all the 

liens and priorities it is being granted pursuant to Section 364(C)(1), (2) and (3). 

5. The Debtors would have the Court believe (and ask the Court to 

expressly find) that their agreement with the DIP Lender was the result of arms-length 

negotiations.  It is quite apparent, however, that nothing could be further from the truth.  

As outlined below, during the 14 months prior to the Filing Date, Ferrao had been 

engaging in self dealing to improve his position and gain leverage vis-à-vis the Debtors’ 

creditors.  As the sole principal of the Debtors, Ferrao is now looking to make the DIP 

Loan to the Debtors in order to avoid foreclosure and remain in control of the Debtors’ 

operations.  If Ferrao’s primary concern was merely to have his loan fully secured, he 

would have been more than comfortable with a first lien against the $37,000,000.00 of 

Unencumbered Property to secure his $12,000,000.00 maximum exposure under the 

DIP Loan.  Alternatively, Ferrao should have been satisfied to secure the 

$12,000,000.00 DIP Loan with either a first or second lien against the FFI Collateral 

which, according to the Debtors, has a value of $49,100,000.00 and is already subject to 

the questionable $9,500,000.00 mortgage in favor of FFI.  Finally, he should have been 

satisfied with a lien against the more than $100,000,000.00 of equity in the remaining 

assets of the Debtors. 

6. Had the negotiations been arms-length, the lender’s primary 

concern would have been to secure its loan, and the Debtors would have argued that the 

DIP Lender should have been more than satisfied to do so with liens against either the 

Unencumbered Property or the FFI Collateral, especially where the lender had obtained 
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appraisals showing between $37-40 million of equity for each of those assets, or against 

the other $100,000,000.00 in equity available in the Debtors’ other assets.  Indeed, if the 

negotiations had been arms-length, the Debtors would never have consented to terms 

that secure a $12 million DIP loan with a first lien on real property having an appraised 

value of more than $300,000,000.00!  The terms obtained by Ferrao as the DIP Lender 

are so overreaching, that they border on the absurd. 

7. Obviously, the DIP Loan is anything but arms length.  Wearing 

both of his hats as principal of the Debtors and of the DIP lender, Ferrao “negotiated” a 

DIP Loan which gives him a first priming lien on, and control over, property he values 

in excess of $300,000,000.00, and which he contends has equity of $150,000,000.00, to 

secure a loan in the maximum amount of $12,000,000.00.  He also grants himself a 

Collateral Monitoring Fee, a 12% lending rate of interest and a 15% default rate of 

interest, which, wearing his Debtors’ hat, he can give to himself, wearing his DIP 

Lender’s hat, at any time.  Such terms could not withstand scrutiny even if the lender 

was a non-insider.  They certainly cannot withstand the heightened scrutiny required 

where the lender is the Debtors’ sole owner. 

8. Accordingly, for these reasons, as more fully developed below, 

the DIP Motion should be denied to the extent it seeks a super priority priming first lien 

on all of the Debtors’ real property, senior to the liens held by the Pre-Petition Secured 

Lenders.   
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BACKGROUND 

9. On February 23, 2010 (the “Filing Date”), the Debtors each filed 

a voluntary petition for relief under Chapter 11 of Title 11 of the United States Code 

(the “Bankruptcy Code”).  Pursuant to Sections 1107 and 1108 of the Bankruptcy Code, 

the Debtors continued to manage and possess their properties as Debtors-in-Possession.  

The Debtors have requested that their cases (the “Cases”) be jointly administered.  See 

Docket No. 9. 

10. Tomen is the holder of notes described in the DIP Motion as the 

Tomen 1 Note in the principal amount of $18,600,000.00 and the Tomen 2 Note in the 

principal amount of $30,000,000.00.  The Tomen 1 Note and the Tomen 2 Note 

(collectively, the “Tomen Notes”) are each guarantied by several of the Debtors and 

secured by real property described in the DIP Motion as the Tomen 1 Collateral and the 

Tomen 2 Collateral.  The Debtors defaulted under the terms of the Tomen 1 Note by 

failing to make payments that were due on or about April 30, 2009 and made no 

payments thereafter.  As of the Filing Date, the Debtors were obligated on the Tomen 1 

Note in the aggregate amount of $19,132,497.37 and on the Tomen 2 Note in the 

aggregate amount of $32,575,437.37.   

11. On December 30, 2008, a few months prior to the Debtors’ 

defaults under the Tomen Notes, Ferrao arranged for DY Land Associates, Ltd. (“DY 

Land”) to execute and deliver a promissory note to FFI, an entity owned and controlled 

by Ferrao, in the principal amount of $5,000,000.00 (the “FFI Note”).  In or about 

December, 2008, DY Land granted the FFI Mortgage in the principal amount of 
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$9,500,000.00 against 717.87 acres of undeveloped land known as DRI Parcel 1 (the 

“FFI Collateral”).   

12. While the Debtors disclose in the DIP Motion that they pledged 

the FFI Collateral to FFI in December 2008, they conceal Ferrao’s 100% ownership in 

FFI and further conceal the fact that (i) in October 2009, the mortgage in favor of FFI 

was spread to additional property owned by DY Land and (ii) on or about February 12, 

2010, FFI released part of the lien of the FFI Mortgage and, at the same time, DY Land 

Holdings II, LLC (“DY Land II”) granted to FFI a lien against certain additional parcels 

of property.5 

13. On February 24, 2010, the Debtors filed the DIP Motion seeking 

interim and final orders authorizing the Debtors, inter alia, to obtain the DIP Loan and 

grant priming liens to the DIP Lender, authorizing the Debtors’ use of cash collateral 

and granting related relief (the “DIP Motion”).  See Docket No. 10. 

THE DIP LOAN 

14. The terms of the DIP Loan are set forth in the Commitment 

Letter and the Interim Order.  The DIP Lender has agreed to advance up to 

$3,200,000.00 during the first 13 weeks of the Cases, up to $4,000,000.00 during the 

Interim Period, and total advances up to $25,000,000.00, subject to a maximum 

aggregate outstanding loan of $12,000,000.00.  At the same time, the Debtors are 

                                                 
5  The transactions between the Debtors and FFI orchestrated by Ferrao during the period of fourteen 

months prior to the Filing Date serve to heighten concerns regarding the self-dealing engaged in by 
Ferrao in his dual capacity as principal of the Debtors and pre-petition lender to the Debtors, to which 
he now wants to add a third capacity, as DIP Lender to the Debtors. 
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obligated to generate Cumulative Net Sales Proceeds of $5,000,000.00 by July 31, 

2010, $8,000,000.00 by October 31, 2010 and $12,000,000.00 by January 31, 2011, to 

be used to repay the DIP Lender.  Failure to achieve such Cumulative Net Sales 

Proceeds and repayments constitute defaults under the DIP Loan.  

15. The DIP Lender is given broad and overriding control over the 

Debtors’ business decisions and operations.  For example, although the DIP Loan is 

being made to help fund the Debtors’ expenses, the DIP Lender does not permit 

payment of such expenses unless the Debtors meet certain cumulative threshold sales 

levels dictated by the DIP Lender.  At the same time, the DIP Lender dictates the prices 

for which the Debtors’ properties may be sold, and the DIP Lender’s consent is required 

before the Debtors can sell other assets.   

16. The Debtors contend that 71% of the proceeds of the DIP Loan 

will be used exclusively to fund properties owned by 2 Debtors that constitute the 

collateral of 2 Pre-Petition Secured Lenders, Regions Bank and Fifth Third Bank.  

Nevertheless, the full amount of the DIP Loan will prime the liens on assets of all other 

Debtors that constitute the collateral of all other Pre-Petition Secured Lenders, including 

Tomen.  The Debtors have failed to provide justification for the granting of liens against 

the assets of other Debtors to fund the operating expenses of these 2 Debtors.  The 

pretense for doing so is that the DIP Lender insists.  How convenient!  By using his 

newly found leverage as DIP Lender, Ferrao has effectively achieved the equivalent of a 

substantive consolidation, without even mentioning the concept, let alone meeting the 

rigorous requirements for achieving such a result. 
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17. The DIP Lender, Gulf Bay Capital Inc., is described in the DIP 

Motion as “an affiliate of Aubrey J. Ferrao.”  The DIP Motion does not name any other 

individuals or entities who have an interest in the DIP Lender.  Thus, presumably, 

Ferrao is the 100% shareholder of the DIP Lender. As set forth in the DIP Motion, 

Ferrao “is the ultimate owner of the Debtors.”  DIP Motion, footnote 3.  Thus, it appears 

that the 100% owner of the DIP Lender is also the 100% owner of the Debtors and of 

FFI. 

OBJECTION TO THE DIP MOTION 

The Debtors Have Not Demonstrated that the DIP Loan Facility is Fair and 
Reasonable 

18. To justify approval of secured post-petition financing, a debtor 

must establish that the transaction is “necessary to preserve the assets of the estate.”  In 

re Crouse Group, Inc., 71 B.R. 544, 549 (Bankr. E.D. Pa. 1987) (“Crouse”).  Moreover, 

the proposed financing must be “fair, reasonable and adequate.”  Id. at 546. 

19. Post-petition financing should not be authorized if its primary 

purpose is simply to benefit or improve the position of one party.  See, e.g., In re Aqua 

Associates, 123 B.R. 192, 196 (Bankr. E.D. Pa. 1991) (“[C]redit should not be approved 

when it is sought for the primary benefit of a party other then the debtor...”); In re Ames 

Dep’t Stores, Inc., 115 B.R. 34, 39 (Bankr. S.D.N.Y. 1990) (“[A] proposed financing 

will not be approved where it is apparent that the purpose of the financing is to benefit a 

creditor rather then the estate.”); In re Tenney Village Co. Inc., 104 B.R. 562, 568 
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(Bankr. D.N.H. 1989) (DIP financing terms must not “pervert the reorganizational 

process from one designed to accommodate all classes of creditors and equity interest to 

one specifically crafted for the benefit of the [secured creditor].”). 

20. Indeed, courts have long been wary of the unequal bargaining 

power inherent in negotiations leading to proposed post-petition financing, as well as 

the very significant harm to creditors that can result when a proposed lender is enabled 

to exploit its position of leverage.  See, In re FCX, Inc., 54 B.R. 833, 838 (Bankr. 

E.D.N.C. 1985) (“[T]he court should not ignore the basic injustice of an agreement in 

which the debtor, acting out of desperation, has compromised the rights of unsecured 

creditors.”). 

21. Tomen respectfully submits that the Court must be particularly 

sensitive to the best interests of the estate and creditors, and to the fairness and 

reasonableness of a proposed post-petition loan when the proposed lender is an insider.  

Although transactions between the debtor and insiders are not per se invalid in a 

Chapter 11 case, they must be subject to “heightened scrutiny” to avoid the inherent 

potential for abuse in such transactions.  See, In re Condere Corp., 228 B.R. 615, 632 

(Bankr. S.D.Miss. 1998); In re Bidermann Industries. U.S.A., Inc., 203 B.R. 547, 551 

(Bankr. S.D.N.Y. 1997). 

22. Tomen submits that the DIP Motion is seriously misleading in 

that it purports to seek authorization for the Debtors to borrow $25,000,000.00 when, in 
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fact, the DIP Lender is unwilling to permit the Debtors’ obligations to the DIP Lender 

to exceed $12,000,000.00.   Thus, in reality, the DIP Loan is a $12,000,000.00 loan. 

Necessity Has Not Been Demonstrated 

23. To determine whether post-petition financing is necessary, courts 

consider whether the debtor needs a capital infusion in order to continue as a going 

concern.  In re Devlin, 185 B.R. 376, 377 - 78 (Bankr. M.D. Fla. 1995).  

24. While the Debtors’ 13 week budget indicates a need for 

approximately $3,000,000.00 cash during that time period, the Debtors have failed to 

make a showing of the amount needed thereafter.  Indeed, the DIP Motion contemplates 

substantial property sales in the next few months and repayment of the DIP Loan from 

the Net Sale Proceeds.  The DIP Motion is vague with respect to the timing of such 

sales and, therefore, is unclear with respect to the Debtors’ actual need for funds. 

25. The Debtors have alleged a need for an immediate infusion of 

cash, and their 13 week projection indicates a need of approximately $3,000,000.00 

during that period of time approximately $1,000,000.00 per month.  At the same time, 

the Commitment Letter requires the Debtor to generate a minimum of $5,000,000.00 of 

Net Sales Proceeds by July 31, 2010, $8,000,000.00 by October 31, 2010, and 

$12,000,000.00 by January 31, 2010, all of which must be used to repay any amounts 

owed to the DIP Lender.  Thus, the Debtors contemplate needing approximately 

$5,000,000.00 to fund their operations during the first 5 months of the Cases and will be 

required to generate at least that much net cash during the same period of time, or face 
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defaulting under the DIP Loan.  As a practical matter, the Debtors will be generating at 

least as much net cash as the DIP Lender will be advancing and the Debtors will be 

required to use that net cash to repay the DIP Lender.  The DIP Lender is, at best, 

providing minimum interim financing to the Debtors, and for that it is being given a lien 

on more than $300 million dollars worth of property, as well as total control over all of 

the Debtors’ major business decisions, including controlling the prices at which the 

Debtors may sell assets, and limiting or prohibiting the Debtors’ payments to Pre-

Petition Secured Creditors.  In light of the Debtors’ contemplated (and required) sales of 

property, it is quite likely that the Debtors will quickly generate sufficient funds to 

repay most or all of the advances by the DIP Lender, and, yet, the DIP Lender will 

retain a priming lien on all assets and total control over all major decisions regarding 

the Debtors’ assets. 

26. Moreover, even if the Court determines that the Debtors have a 

need for a $12,000,000.00 loan, the Debtors have failed to establish how a 

$12,000,000.00 DIP Loan could warrant the extent of collateral and other types of 

protections and control being granted to the DIP Lender pursuant to the DIP Loan 

Agreement. 
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Alternative Sources of Post-Petition Financing 

27. A debtor seeking authorization to grant a priming lien to a DIP 

lender, must show that it was unable to obtain such credit otherwise and that the holders 

of the liens that are being primed are being adequately protected.  11 U.S.C. 

§ 364(d)(1).  The first prong of Section 365(d) requires the debtor to establish that “less 

onerous post-petition financing was unavailable.”  In re Reading Tube Industries, 72 

B.R. 329, 332 (Bankr. E.D. Pa. 1987) (Section 364(d) carries a much heavier burden 

then 364(b) since subjection (d) contemplates the priming of liens.).   

28. In the context of financing under Section 364(c), the court in 

Crouse held that the debtor must sustain the burden of establishing, inter alia, that “the 

terms of the transaction are fair, reasonable, and adequate, given the circumstances of 

the debtor-borrower and the proposed lender.”  71 B.R. at 549.  In light of the “much 

heavier burden” that the debtor carries when seeking to prime liens under 364(d), and, 

in light of the heightened scrutiny that must be applied for transactions between a debtor 

and its insider, the Debtors have a very substantial burden of establishing that the terms 

of the DIP Loan facility are “fair, reasonable, and adequate, given the circumstances of 

the debtor-borrower and the proposed lender.”  Tomen respectfully submits that the 

Debtors have failed to meet that burden. 

29. The Debtors have made no cognizable showing of the efforts they 

made to obtain $12,000,000.00 in post-petition financing from other sources under 

terms which granted the lender a first lien against the Unencumbered Property and/or 
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subordinate liens against the Debtors’ other assets.  Absent such a showing, a priming 

lien may not be granted. 

30. Because the Debtors have not sufficiently established their need 

for the DIP Loan and have failed to demonstrate a meaningful effort to obtain post-

petition financing without the grant of a priming lien, the Debtors have not and cannot 

satisfy the basic prerequisites for obtaining credit under Section 364(d). 

31. Furthermore, since the DIP Lender is the Debtors’ insider who is 

strongly arguing the large extent of equity the Debtors have in their assets, the Debtors 

have failed to show why priming liens against $300,000,000.00 of assets are necessary 

to secure what is, at maximum, a $12,000,000.00 loan commitment by the Debtors’ 

insider. 

32. The Debtors contend that their real estate assets “have a 

collective market value, based on a bulk sale discounted basis, of $312,000,000.00” and 

that they have in excess of $150,000,000.00 of equity therein.  Moreover, the Debtors 

contend that the Unencumbered Property has an aggregate value in excess of 

$37,000,000.00.  In addition, the Debtors contend that the FFI Collateral (which Ferrao 

has, essentially, had one of his companies pledge to another of his companies) has 

approximately $40,000,000.00 of equity.  The Debtors have failed to demonstrate why 

it would not be sufficient to grant the DIP Lender a first lien on just the Unencumbered 

Property to secure the $12,000,000.00 DIP Loan.  To the extent the DIP Lender requires 

additional collateral, the Debtors have failed to demonstrate why it would not be 
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sufficient for the DIP Lender to obtain the Priming Lien against the FFI Collateral, 

which is subject to a $9,000,000.00 mortgage held by FFI, an entity controlled by 

Ferrao, whose mortgage may be subject to avoidance as a preference and/or fraudulent 

conveyance.  Crouse 71 B.R. at 549. 

33. In addition to the foregoing, Tomen objects to the terms of the 

DIP Loan and the proposed Interim Order because they 

a. grant the DIP Lender control over the Debtors’ business decisions, including (i) 

the prices for which the Debtors may sell assets; (ii) whether the Debtors can 

sell other assets; (iii) payments to creditors; and (iv) payment of Managed 

Expenses; 

b. provide for a finding that the DIP Loan was negotiated in good faith and at arms 

length; 

c. provide for payment of the DIP Lender’s expenses and a monthly Collateral 

Monitoring Fee, even though Ferrao, as the Debtors’ owner, would have 

incurred most of the expenses of monitoring the case even if a non-insider had 

been the DIP Lender; 

d. provide for the DIP Lender to remain in control of the Debtors’ business 

decisions, including prohibiting payment to Pre-Petition Secured Creditors, until 

the DIP Lender is paid in full.  Since Ferrao is, essentially, both the borrower 

and lender of the DIP Loan, he controls the timing and amount of payments on 
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the DIP Loan.  He can keep a small amount unpaid and retain full control over 

the Debtors; 

e. Provide for a default interest rate of 15% despite the fact that, as principal of the 

Debtors, Ferrao is in control of triggering a default and requiring the Debtors to 

pay default interest to the DIP Lender;  

f. provide for an extension fee based on a $25,000,000.00 loan amount, even 

though at no time will the DIP Loan exceed $12,000,000.00; 

g. provide for an unnecessary blanket first priming liens on all assets of all of the 

Debtors, even though only 2 Debtors are the primary beneficiaries of the DIP 

Loan, as if all of the Debtors had been substantively consolidated; and 

h. employ a priority for the Waterfall that is not justified and appears intended to 

benefit Ferrao. 

 WHEREFORE, Tomen respectfully requests that the Court (i) deny that portion 

of the DIP Motion that seeks to grant a priming first lien to the DIP Lender; (ii) deny 

the Debtors’ request to grant the DIP Lender a blanket lien on all of the Debtors’ assets; 

(iii) permit the Debtors to grant the DIP Lender either a first lien on the Unencumbered 

Property or a lien on the FFI Collateral; and (iv) grant such other further and different 

relief as is just and proper. 
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      Mateer & Harbert, P.A.  

/s/ David M. Landis    
David M. Landis, Esq. 
Florida Bar No. 193094 
Jon E. Kane, Esq. 
Florida Bar No. 814202 
225 E. Robinson Street, Suite 600 
Post Office Box 2854 
Orlando, Florida 32802-2854 
Phone No. (407) 425-9044  
Fax No. (407) 423-2016  
Email: dlandis@mateerharbert.com 
Email jkane@mateerharbert.com 
 
 
Zeichner Ellman & Krause, LLP 
 
/s/ Stuart A. Krause, Esq.   
Stuart A. Krause, Esq. 
New York Bar No, 1191238 
Nathan Schwed, Esq. 
New York Bar No. 1822550 
575 Lexington Avenue, 10th Floor 
New York, NY  10022 
Phone No. (212) 826-5305 
Fax No. (212) 753-0396 
Email skrause@zeklaw.com 
Email nschwed@zeklaw.com 
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 I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished 
via Notice of Electronic Filing or via U.S. Mail this 1st day of March, 2010, to all persons 
listed on the CM/ECF Service List. 
 
      Mateer & Harbert, P.A. 
 
      /s/ David M. Landis__________________ 
      David M. Landis, Esq. 
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