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In re:        Case No. 10-03846-ALP 

Hrg Date 3/3/10 at 10:00 
am 

Fiddler’s Creek, LLC. et al.1 
Chapter 11 

    Debtor. 
_______________________________________/ 
 

CREDITOR, REGIONS BANK’S RESPONSE IN OPPOSTION TO DEBTORS’ 
EMERGENCY MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS 

PURSUANT TO SECTIONS 361, 363, 364(C) AND (D) OF THE BANKRUPTCY 
CODE AND RULE 4001 OF THE FEDERAL RULES OF BANKRUPTCY 

PROCEDURE AUTHORIZING (A) DEBTORS IN POSSESSION TO OBTAIN 
SENIOR SECURED POSTPETITION FINANCING, (B) GRANTING CERTAIN 

PRIMING LIENS, (C) APPROVING AGREEMENTS RELATING TO THE 
FOREGOING, (D) MODIFYING THE AUTOMATIC STAY, (E) GRANTING 

SUPERPRIORITY ADMINISTRATIVE CLAIM STATUS, (F) AUTHORIZING 
USE OF CASH COLLATERAL AND GRANTING ADEQUATE PROTECTION 

THEREFOR, (G) SCHEDULING A FINAL HEARING, AND (H) PRESCRIBING 
FORM AND MANNER OF NOTICE WITH RESPECT THERETO [D.E. 10] 

 
 Secured creditor, Regions Bank, hereby responds in opposition to Debtors’ 

Emergency Motion for Entry of Interim and Final Orders Pursuant to Sections 361, 363, 

364(C) and (D) of the Bankruptcy Code and Rule 4001 of the Federal Rules of 

Bankruptcy Procedure Authorizing (A) Debtors in Possession to obtain Senior Secured 

                                                           
1 The Debtors are seeking joint administration under lead case no. 9:10-bk-03846 of: (i) Fiddler’s Creek, 
LLC; (ii) 951 Land Holdings, LLC; (iii) 951 Land Holdings, Ltd.; (iv) DY Associates, LLC; (v) DY Land 
Associates, Ltd.; (vi) FC Beach, LLC; (vii) FC Beach, Ltd.; (viii) FC Golf, LLC; (ix) FC Golf, Ltd.; (x) FC 
Hotel, LLC; (xi) FC Hotel, Ltd.; (xii) FC Marina, LLC; (xiii) FC Resort, LLC; (xiv) FC Resort, Ltd.; (xv) 
Fiddler’s Creek Management, Inc.; (xvi) GBFC Development, LLC; (xvii) GBFC Development, Ltd.; 
(xviii) GBFC Marina, Ltd.; (xix) Gulf Bay Hospitality Company, LLC; (xx) Gulf Bay Hospitality, Ltd.; 
(xxi) Gulf Bay Hotel Company, LLC; (xxii) Gulf Bay Hotel Company, Ltd.; (xxiii) DY Land Holdings II, 
LLC; (xxiv) FC Commercial, LLC; (xxv) FC Parcel 73, LLC; (xxvi) GB Peninsula, Ltd., (xxvii) GBP 
Development, Ltd. and (xxviii) GBP Development, LLC. [D.E. 9]. 
 



 
GUNSTER, YOAKLEY  & STEWART, P.A. 

PROFESSIONAL ASSOCIATION 
ATTORNEYS AT LAW 

2 
 

Postpetition Financing, (B) Granting certain Priming Liens, (C) Approving Agreements 

Relating to the Foregoing, (D) Modifying the Automatic Stay, (E) Granting Superpriority 

Administrative Claim Status, (F) Authorizing Use of Cash Collateral and Granting 

Adequate Protection Therefore, (G) Scheduling a Final Hearing, and (H) Prescribing 

Form and Manner of Notice with Respect Thereto [D.E. 10] (“Motion”), and in support 

states: 

Introduction 

1. Regions Bank, a secured creditor of Debtors, GBFC Development, Ltd., 

and 951 Land Holdings, Ltd.,2 opposes the post petition financing sought by Debtors 

because it does not preserve Regions Bank’s prepetition lien priority, fails to provide 

adequate protection to Regions Bank, is not supported by any feasible method of ultimate 

repayment, and inappropriately provides a superpriority lien to insiders.  It is equity 

disguised as debt.    

2. By their motion, Debtors seek to indirectly provide their owner with 

superpriority liens priming nearly $160 million in consensual prepetition liens in 

exchange for his investment of an additional $25 million in his own project, 

notwithstanding that Debtors have at least $37 million in unencumbered assets and an 

additional alleged $150 million of equity behind existing liens which could be pledged to 

a postpetition lender without affecting any of the existing prepetition liens.  

3. If approved by the Court, the insider will be given a blanket priming lien, 

superior to all consensual prepetition liens, in all of Debtors’ property with a value said 
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to be in excess of $300 million in exchange for a $4 million dollar interim loan.  If the 

full $25 million dollar loan that Debtors seek is granted, Debtors’ ultimate owner, the 

owner of the proposed DIP lender, would be holding a priority first lien on $312 million 

dollars in property, priming $160 million in prepetition secured debt.  On top of that, the 

owner’s affiliate is to receive all proceeds of sale of any of the collateral before payment 

to any prepetition lender, a 12% interest rate, and an additional $90,000 per year in 

collateral monitoring fees.   

4. All of this is proposed without any meaningful effort to demonstrate any 

real adequate protection to Regions Bank or other secured creditors.  Such favorable 

terms are uncharacteristic of good faith and arms length transactions, and, as a result, 

Debtors’ request for approval of this insider transaction patently fails the rigorous 

scrutiny to which it must be subjected.   

5. Moreover, Debtors fail to demonstrate how such financing will enhance 

the value of the property of the estate, or allow the Debtors to formulate and obtain 

approval of a plan of reorganization.  Remarkably, despite the sales requirements of the 

commitment letter they show as the source of this insider financing, Debtors offer no 

sales projections whatsoever in their request for so-called emergency funding. In fact, the 

Motion is devoid of any emergency needs whatsoever, which is all that the Court may be 

considered at this emergency hearing seeking interim relief. 

6. Debtors fail to demonstrate, as they must, any meaningful ways Regions 

Bank will be adequately protected if the insider loan is approved.  Debtors claim Regions 

                                                                                                                                                                             
2 The debt is guaranteed by Debtor, Fiddler’s Creek, LLC. 
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Bank will be protected by interest payments, but those payments will be paid through 

priming (equity disguised as) debt, at a rate of interest nearly 4 times higher than Regions 

Banks’ contract rate of interest.   

7. Debtors claim Regions Bank will get replacement liens, but those liens 

will all be subject to the proposed DIP lender’s priming lien.   

8. Debtors claim Regions Bank will be protected by an equity cushion, but, if 

it exists at all which Regions Bank disputes, the cushion will functionally be eliminated.   

9. Debtors claim that Regions Bank’s collateral has a value $60,680,000.  

However, that appraisal does not appear to acknowledge the Community Development 

Districts bond debts due on Regions Bank’s collateral, currently approximately 

$13,800,000.   

10. What is more, Debtors owe at least 2 years Real Estate Taxes and other 

assessments, in excess of $2 million. 

11. Accordingly, allowing for taxes and bond debt, it is questionable whether 

or not there is any equity cushion whatsoever. 

12. Debtors claim Regions Bank will be also protected by a “Waterfall” 

requirement following the (inevitable) default under the post petition financing, but that 

is simply an illusion that provides no protection to Regions Bank.  As a result, Debtors 

have failed to meet their burden as required by 11 U.S.C. § 364(d)(2), and their Motion 

should be denied. 

Background 
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13. Regions Bank, through its predecessor, AmSouth Bank, first entered into a 

loan relationship with Debtor GBFC Development, Ltd. in 2001.  Regions continued to 

lend money to GBFC, guaranteed by Debtors Fiddler’s Creek LLC and 951 Land 

Holdings, Ltd., culminating with renewals and advances that then totaled $50 million.  

The indebtedness matured in 2009.   

14. Following Debtors’ default last year, Regions has continued to attempt to 

work with the Borrower and Guarantors to resolve the matter, but they have simply 

refused to make payments.  In connection with its good faith efforts to work with 

Debtors, Regions did agree to allow partial releases of completed homes sold by the 

Debtors since the maturity of the obligation.  However, only eight houses and no  lots 

were sold in the past 12 months.   

15. The current principal balance is $42,311,583.81, and interest, default 

interest, costs and attorneys fees are due from April, 2009. 

16. Regions Bank’s collateral is 94 completed homes and at least 448 lots.3   

17. Unbelievably, Debtors’ Motion does not discuss that $98 million in CDD 

bonds encumber the property still controlled by the Debtor, all of which already primes 

the  existing lenders.  Those bonds are in default, and the Community Development 

Districts publicly announced several months ago that they were commencing foreclosure 

proceedings.  They apparently have not done so before the petition date.  

                                                           
3 There is a discrepancy of 16 lots between the Bank’s appraisal of its collateral and the appraisal just 
disclosed by the Debtors. 
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18. As we demonstrate more fully below, Debtors have failed to show why the 

proposed post petition financing should be authorized, and their Motion should be denied 

in its entirety.  If the Court provides any relief whatsoever, it must be limited to emergent 

needs during the interim period until a final hearing is scheduled upon 14 days notice, 

and should be supported only by that collateral owned by Debtors and not encumbered by 

Regions Bank’s prepetition secured loans.  

MEMORANDUM 

I.  Debtors’ Proposed DIP Financing Agreement is an Insider Transaction that Does 
Not Withstand the Rigorous Scrutiny to Which it is Subject 

 
19. Debtors’ proposed DIP lender is an affiliate of the Debtors, because all are 

owned by the same person.   

20. “An insider’s dealings with a bankrupt corporation are ordinarily subject 

to ‘rigorous’ or ‘strict’ scrutiny.”  Stancill v. Harford Sands Inc. (In re Harford Sands 

Inc.), 372 F. 3d 637, 641 (4th Cir. 2004) (citation omitted).  Moreover, courts typically 

require debtors seeking superpriority financing to prove the financing agreement was 

negotiated in good faith and at arm’s length.  Bland v. Farmworker Creditors, 308 B.R. 

109, 113-114 (Bankr. S.D. Ga. 2003).  When an insider’s affiliate is offering the 

funding—the question becomes how the negotiated terms could be in good faith and at 

arm’s length.  They are not, as demonstrated by the fact that Debtors propose to provide 

an enormous advantage over all other creditors, without providing adequate protection 

for those creditors. 
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21. Debtors’ Motion for approval spends time trying to convince this Court 

that insider affiliated postpetition financing is permissible under 11 U.S.C. 364(d).  

However, the cases Debtor cites are far from on-point and easily distinguishable.   

22. Debtor first cites In re Devlin, 185 B.R. 376 (Bankr. M.D. Fla. 1995).  

There, the debtor operated a 220 room resort motel in Daytona, encumbered by a first 

lien priority mortgage in the amount of about $2.3 million dollars.  Id. At 377.  The 

debtor sought approval of a superpriority, postpetition financing agreement with his 

mother for a new air-conditioning system.   Id.  No written objections to the motion were 

filed, and the first lien mortgage holder consented to the superpriority lien.  Id.  At the 

hearing, the legal title owner, for the first time, raised an oral objection on the sole basis 

that the court had no authority to encumber property for which the debtor does not hold 

title. Id.  The question of whether an insider is an appropriate lender under § 364(d) was 

not addressed by the court.   

23. Debtors next cite In re 495 Central Park Avenue Corp., 136 B.R. 626 

(Bankr. S.D.N.Y. 1992).  The court in that case did, similar to Devlin, approve a 

superpriority postpetition financing lien between the debtor and the debtor’s 

shareholders.  Id.  However, also similar to Devlin, the prepetition secured creditor did 

not object on the ground that the proposed priming lien was in insider transaction.  The 

affected creditor objected that the loan violated the absolute priority rule pursuant to 11 

U.S.C. § 1129(b).  Id. at 631-32. Thus, the In re 495 Central Park court, limited analysis 

of the loan in light of § 1129(b), and did not address the appropriate standard for 

examining an insider postpetition financing agreement.  
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24. Debtors’ citations to Bland v. Farmworker Creditors, 308 B.R. 109 (S.D. 

Ga. 2003) and In re Phase-I Molecular Toxicology, 285 B.R. 494 (Bankr. D.N.M. 2002) 

are equally unavailing.  In Bland, no insider or insider affiliate was the proposed new 

financier.   308 B.R. 109.  Moreover, in In re Phase-I Molecular Toxicology, the court 

denied approval of the proposed DIP lender from an insider without discussion of the 

propriety of such a transaction. 285 B.R. 494. 

II.  Debtors’ Have Failed to Meet Their Burden in Proving that Regions Bank will 
be Adequately Protected 

 
A.  Debtors Bear the Burden of Showing Regions Bank will be Adequately Protected  

 
25. The Bankruptcy Code recognizes the primacy of prepetition contractual 

liens and seeks to preserve the creation of those financial interests.  In re: Stoney Creek 

Technologies, LLC, 364 B.R. 882, 889-890 (Bankr. E.D. Penn. 2007) (citing In re 

Mosello, 195 B.R. 277, 287 (Bankr. S.D.N.Y. 1996)).  “This policy is recognized by [11 

U.S.C. §364(d)] which permits the priming of an existing lien only as ‘a last resort.’”  In 

re Stoney Creek Technologies, 364 B.R. at 890 (citing In the Matter of Qualitech Steel 

Corp., 276 F.3d 245, 248 (7th Cir. 2001)) (emphasis added).  Thus, the Bankruptcy Code 

places the burden on Debtors to establish that Regions Bank and the other holders of 

prepetition liens to be subordinated have adequate protection.  11 U.S.C. 364(d)(2); 

Resolution Trust Corp. v. Swedeland Development Group, Inc. (In re Swedeland 

Development Group), 16 F.3d 552, 564 (3rd Cir. 1994).   

26. “Adequate protection is designed to preserve the secured creditor’s 

position as it existed at the time of the bankruptcy filing.  Where the debtor proposes a 
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priming lien, the proposal should provide the prepetition secured creditor with the same 

level of protection it would have had if there had not been postpetition superpriority 

financing.”  In re Windsor Hotel, L.L.C., 295 B.R. 307, 314 (Bankr. C.D. Ill. 

2003)(internal citations omitted).  Debtors’ current proposal simply cannot provide 

Regions Bank with the same level of protection it would have had without the proposed 

postpetition financing. 

i.  Even if there is an “Equity Cushion” in the Regions Bank’s Collateral, an Equity 
Cushion Alone is not Enough to Demonstrate Adequate Protection 

 
27. Courts have acknowledged the inherent pitfalls of relying on an equity 

cushion theory alone in the context of a superpriority postpetition lien.  In re Aqua 

Associates, 123 B.R. 192, 196 (Bankr. E.D. Pa. 1991).  Such an analysis requires 

determinations on competing methods of valuation, the qualifications and findings of 

dueling appraisers, and becomes a highly technical game of supporting or challenging the 

actual equity cushion4.  Id.  Thus, “while the presence of an equity cushion should be a 

relevant factor, it should not be a determinative factor” in an adequate protection analysis 

with regard to § 364(d).  Id.; see also In re Shaw Industries, Inc., 300 B.R. 861, 865-66 

(Bankr. W.D. Pa., 2003) (stating that “[w]e believe it improper to look at valuation of 

assets in a vacuum” and even though the current value of a debtor’s assets may be 

sufficient to constitute adequate protection through an equity cushion “a debtor’s future 

operational plans may result in a rapid deterioration of the collateral” and, thus, “[w]here 

                                                           
4 Which, again as the Colad court observed, is inherently impossible in a First Day Motion.  In re Colad 
Groups, Inc, 324 B.R. 208 (Bankr. W.D. N.Y. 2005). 
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an equity cushion is insufficient in size or likely to erode, it cannot, standing alone, 

constitute adequate protection.”). 

28. For example, the Bankruptcy Court of the Eastern District of Pennsylvania 

applied a “holistic approach” to the issue of adequate protection in the priming context.  

In re Aqua Associates, 123 B.R. at 196-97.  It found that a court should analyze of all of 

the relevant facts and put particular focus upon the value of the collateral, the likelihood 

that the collateral will depreciate or appreciate over time, the debtor’s prospects for 

successful reorganization, and the debtor’s performance in accordance with the Plan.  Id.  

In addition, the Bankruptcy Court of the Eastern District of Pennsylvania also asked 

whether the debtor’s plan was feasible and whether the consummation of the loan was 

likely to increase the value of the debtor’s estate and enhance the value of the mortgaged 

security.  Id at 189.   

29. In this same vein, the Bankruptcy Court of the Western District of 

Pennsylvania stated that an equity cushion should be evaluated in light of six additional 

factors to determine whether it could provide adequate protection.  It asked: (1) does the 

accrual of interest erode the equity cushion; (2) is the property increasing or decreasing 

in value; (3) has the debtor shown an inability to obtain refinancing since the filing; (4) 

has the debtor offered any other method of adequate protection; (5) do current economic 

conditions suggest a realistic prospect for successful reorganization or rehabilitation 

under Chapter 11; (6) has the debtor’s conduct of the litigation been more than a 

deliberate delaying tactic.  In re Timber Products, Inc., 125 B.R. 433, 433-34 (Bankr. 

W.D. Pa. 1990). 



 
GUNSTER, YOAKLEY  & STEWART, P.A. 

PROFESSIONAL ASSOCIATION 
ATTORNEYS AT LAW 

11 
 

30. These cases make clear that this Court should look beyond the mere 

existence of Regions Bank’s alleged “equity cushion” to determine whether Regions 

Bank’s prepetition secured interest will be adequately protected in light of the new 

proposed financing.  As we set forth above, when the taxes and bonds already due are 

acknowledged the so called equity cushion is gone.   

a.  In View of Current Economic Conditions and Debtors’ Recent Performance, 
Their ability to Perform under the Proposed Financing is Speculative and, there is 

No Realistic Prospect for a Successful Reorganization or Rehabilitation Under 
Chapter 11 

 
31. Last week’s headlines say it all:  sales of new homes plunged in 

January, 2010 to a new low, the lowest level on record going back nearly half a 

century.5  In this dreadfully declining market, Debtors’ luxury, high-end retirement 

community is one of the worst affected.   

32. Debtors’ historical data show that in calendar 2009 Debtors sold only a 

total of 7 properties secured by Regions Bank’s liens and 8 for the trailing 12 months.6  

Debtors’ proposed budget show they anticipate continued negative cash flow, and 

Debtors cannot possibly predict when, if ever, the cash flow will turn positive to any 

degree of certainty. Thus, regardless of Debtors’ supposition that the property will 

somehow become profitable, there is simply no historical data or current economic data 

that Debtors can cite to present a showing of any realistic prospect for a successful 

reorganization.  In fact, Debtors’ 13 week budget projects no home sales at all.  

                                                           
5 The Wall Street Journal, February 25, 2010, hppt://online.wsj.com, New Home Sales Plunge to Record 
Low; The New York Times, February 24, 2010, hppt://www.nytimes.com, New Home Sales Drop 11 
Percent in January, New Low. 
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However, the Commitment Letter terms require Debtors to achieve Cumulative Net Sales 

Proceeds of a $5,000,000 minimum by July 31, 2010. [D.E. 10-1, pg. 8].   Thus, in just a 

few short months, the likelihood is substantial that Debtors will be in default with the 

new proposed financing agreement.  Debtors simply cannot meet their burden to show 

that Regions Bank’s prepetition secured interest will be adequately protected.  This very 

Court has similarly held previously. 

33. This Court, in In re St. Petersburg Hotel Associates, Ltd., 44 B.R. 944 

(Bankr. M.D. Fla. 1984), denied a debtor’s request for a superpriority loan because the 

debtor’s assumptions for arguing adequate protection were highly speculative and 

unrealistic.  There, without an equity cushion, the debtor asked this Court to approve a 

superpriority loan with supporting arguments that the prepetition creditor would be 

adequately protected because, with renovations, the debtor could secure a Holiday Inn 

franchise, could repay the DIP loan within 5 years, and could restore the prepetition 

creditor to first lien status. Id. at 945-46.  This Court disagreed, noting that the debtor’s 

assumptions were highly speculative and unrealistic: they required the assumption that 

the hotel would operate on positive cash flow and would accumulate a sufficient surplus 

during the five years to make the balloon payment at the end.  Id. at 945.  This Court 

found it more likely that the hotel would operate at a loss for at least two years, and, 

ultimately denied the additional DIP financing.  Id. 

34. Debtors’ Motion and request for Court approval in this case similarly rest 

on highly speculative and unrealistic assumptions.  They too presuppose, despite 

                                                                                                                                                                             
6 All of the sales were of completed homes; no lots were sold. 
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historical data in a declining housing market, that they will positively reorganize, and, 

somehow, be able to perform under the new $25 million loan they seek.  

35. Even in In re Shaw Industries, Inc., 300 B.R. 861 (Bankr. W.D. Pa., 

2003), where there was an equity cushion from debtor’s collateral, the court denied the 

Chapter 11 debtor’s request to prime $600,000 of the prepetition lenders’ secured claims.  

The court explained that any equity was rapidly deteriorating because of debtor losses, 

and, despite debtor’s profitable projects, the court found it had no evidential basis.  Id. at 

866.  It explained:  “Any equity cushion will quickly erode. The structural foundation of 

the tool and die industry in which the Debtor operates is faltering. Debtor’s prospects are 

inherently risky. It is inappropriate to foist this risk upon [the prepetition secured 

creditor].”  Id.  The same can be said of the residential real estate business in South West 

Florida. 

36. Like in Shaw, Regions Bank’s alleged equity cushion will too be 

negatively affected, as discussed in full below.  The structural foundation of the housing 

market is faltering.  Debtor’s prospects are just as risky—if not more risky given default 

under the proposed superpriority financing as of July 31 appears probable.  It is simply 

inappropriate to foist this risk upon Regions Bank and the other prepetition secured 

creditors. 

37. For yet another example, in In re Stoney Creek Technologies, LLC, 364 

B.R. 882 (Bankr. E.D. Penn. 2007), notwithstanding deficiencies in the valuation 

evidence of the secured assets, the affected creditor was owed $3.1 million dollars and 

the secured property was valued at approximately $5 million.  Id. at 894.  The court 
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found that this significant “equity cushion” was still not enough to adequately protect the 

creditor from a second lien because “potential and imminent default” was apparent: the 

company had not operated profitably since 2000, the debtor could not secure additional 

financing for more than $500,000 even with the security of a first lien on the property, 

and the prospects of successful reorganization were slim.  Id. at 893-895. 

38. Despite Debtors’ emphasis on the total number of dollars that the insider 

was willing to lend—$25 million—the actual percentage of the collateral value to debt 

ratio is astounding: nearly 12.5 to 1.  Based on Debtors’ community valuation of an 

alleged $312 million dollars, the owner’s affiliate is offering to loan only 8% of the 

community’s value. If taken into account that Debtors are prohibited from an outstanding 

loan balance of $12 million dollars, that infusion amount shrinks to just 4% of the 

community’s value.  In Stoney Creek, where the court found the offered lending too low 

to show a confidence in reorganization, the percentage was 10%, higher than is exhibited 

here.  Moreover, as the Stoney Creek court observed, Debtors’ were only able to secure 

this small amount of financing despite a superpriority first lien.  It is simply inappropriate 

to shift the risk of this loss to Regions Bank. 

b.  The Property is Decreasing, Not Increasing, in Value 
 

39. Similar to Debtors’ case, in Resolution Trust Corp. v. Swedeland 

Development Group, Inc. (In re Swedeland Development Group), 16 F.3d 552, 564 (3rd 

Cir. 1994), a golf course community project filed for Chapter 11 relief.  While the 

community’s debts significantly exceeded its liabilities, the debtor asked the court to 

approve a priming postpetition lien of an additional $3,160,000.  Id. at 556-57.  The court 
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found “the only way to justify [the DIP lender’s] superpriority lien based on the value of 

the property is to show that somehow [the prepetition lien holder’s] interest in the 

collateral ($18,495,000) has been increased by $3,160,000.”  Id. at 566.  While the 

bankruptcy court believed the construction of the development and potential sales 

increased the value of the property by this amount, the Third Circuit on appeal reversed, 

explaining that “continued construction based on projections and improvements to the 

property does not alone constitute adequate protection.”  Id.  The court further rejected 

the debtor’s projections to the number of units it would sell, because it was belied by 

historical performance.  Id. at 566-67.  The debtor had already defaulted on its loan and 

the Third Circuit could not “resist pointing out that we do not doubt that Swedeland’s 

original projections certainly could not have contemplated that within 28 months of 

acquiring the Crystal Springs property it would file a Chapter 11 petition.” Id.  

40. Here, in addition to last week’s headlines, Debtors’ own press release 

readily admits that the value of its collateral has essentially dropped in value by 

approximately 50% in the last few years.7  Debtors still reiterate high hopes for the 

community, stating that all creditors will be benefited by the increased value of the 

community from the additional $25 million dollar loan.  Yet saying does not make it so, 

Debtors’ 13 week budget anticipates no home sales. Debtors’ property is simply not 

increasing in value.  

                                                           
7 February 23, 2010, 
http://www.fiddlerscreek.com/assets/pdf/Fiddlers_Creek_Reorg_Release_2_23_10.pdf  Fiddler’s Creek 
Developer Files Chapter 11 Bankruptcy with the Full Support of a New Lender to Preserve Substantial 
Equity in the Development 
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c.  If there is an “Equity Cushion,” it will be Functionally Eliminated by the Senior 
Lien if Approved 

 
41. Debtors attempt to argue there is an “equity cushion” in access of $150 

million dollars, and, therefore, the new priming lien will have no affect on the prepetition 

secured creditors.  However, Debtors’ math is inherently flawed.  First, and foremost, 

Debtors completely skip over the fact that that an additional approximate amount of $98 

million dollars remains outstanding in bond debt.  When appropriately included, the 

alleged equity cushion significantly shrinks. 

42. Further, only the equity status of an objecting creditor is to be considered, 

not the debtor’s equity in property generally.  In re Aqua Associates, 123 B.R. 192, 197 

(Bankr. E.D. Pa. 1991). Thus, the alleged “equity cushion” in the entire community is 

irrelevant for Debtors’ burden of proving Regions Bank will be adequately protected.  

Regions Bank will demonstrate that when all existing debt, unpaid taxes and bonds are 

accounted for, it is by no means oversecured in any meaningful way. 

43. In In re Timber Products, Inc., 125 B.R. 433, 433-34 (Bankr. W.D. Pa. 

1990), there was an alleged $634,559 “equity cushion” in the bank’s collateral. Id. at 436.  

The debtor sought court approval for an additional priming lien in the amount of 

$275,000, which would erode the bank’s equity cushion by at least $60,000 but possibly 

the entire $275,000.  Id.  Because the equity cushion would erode with the bank’s 

entitlement to interest, the debtor proposed payments for 12 months, with the balance 

amortized over 66 months. Id. at 437.  In denying the postpetition financing in that case, 

the court explained that for debtors to “accomplish this, [they] must show a reasonable 
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likelihood of generating the cash necessary to fund the repayment plan.”  Id. at 437.  The 

court found the debtor’s plan was simply too “speculative in light of the absence of an 

operating history and is inconsistent with industry averages and performances.” Id. at 

440. 

44. Using In re Timbers as a guide, there is simply no way Regions Bank’s 

prepetition interest can be adequately protected by the addition of the proposed loan.  

Debtors’ 13 week budget shows a projection of no sales of homes.  Without the sale of 

homes, there is no way Debtors’ can repay the additional loan or Regions Bank’s 

accruing interest.  Thus, just to pay Regions Bank’s interest, Debtors will need to borrow 

from its owner’s affiliate, at 12% interest, plus $7,500 per month, plus a first lien 

subordinating all interest payments that Regions Banks receive.  Thus, there is simply no 

adequate protection in the alleged equity cushion.  It is preposterous for Debtors’ to 

suggest that this is adequate protection for the Regions Bank’s position. 

d.  Debtor has offered no “real” other method of adequate protection 

i.  “Unencumbered” Assets 
 

45. Debtors propose to Regions Bank and Fifth Third Bank “replacement” 

liens in Debtors unencumbered assets—comprising of 13 condo hotels and other land.  

Yet this previously unencumbered collateral will become encumbered by the 

superpriority lien of the insider if the DIP loan is approved.    Regions Bank’s interest in 

this property will be behind the insider’s first secured interest.  Moreover, significantly, 

by the very terms of the insider financing agreement, the proposed DIP lender must 
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foreclose on these properties first.  Thus, the addition of these “replacements” liens offer 

no replacement of Region Bank’s prepetition interests. 

46. Debtors also fail to indicate how, if at all, the “replacement” liens will be 

distributed to Regions Bank and Fifth Third.  Providing Regions Bank additional second, 

or third, position liens on to-be-encumbered property falls entirely short of protecting 

Regions Bank’s prepetition interest. 

ii.  The Foreclosure Priority 
 

47. Debtors also claim that Regions Bank will be protected by the “Waterfall” 

process of the financing, because the proposed DIP financing requires the owner’s 

company to first use reasonably commercial efforts to foreclose on the currently 

unencumbered property before the other property is foreclosed.  Debtors’ argument is 

implying an allusion.  Reasonable commercial efforts to foreclose are meaningless; the 

likelihood of this property being purchased at a foreclosure sale is slim.  Debtors fail to 

indicate how Regions Bank’s collateral is protected by the insider’s taking of the 

Debtors’ property at a foreclosure sale for $100.  The insider will then simply move on to 

foreclose on the most marketable properties—those in which Regions Bank and Fifth 

Third have an interest.  The alleged “Waterfall” provides Regions Bank, in fact, no 

adequate protection at all, but erodes its position.  Thus, once again, Debtors have failed 

to meet their burden of proof that Regions Bank will be adequately protected. 

iii.  Interest Payments 

48. Last Debtors suggest that Regions Bank is protected by interest payments.  

Regions Bank’s interest at the contract rate is presently accruing at approximately $1.3 
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million per year.  Debtors project a negative cash flow for the 13 week period, with no 

sales. Thus, the only way for Debtors to make these interest payments is through 

borrowing from the owner’s affiliated company, in other words exchanging the payment 

of debt through the incurring of more debt—more debt accruing at 12% interest, plus 

$7,500 per month monitoring fees, and secured in superpriority status above Regions 

Bank. It is no wonder Debtors fail to address this in their Motion, because, quite simply, 

the payment of interest as adequate protection is, in fact, not adequate protection at all. 

III.  Debtors’ Have Failed to Meet Their Burden in Proving that They Were Unable 
to Obtain Credit Otherwise 

 
49. Debtors further have failed to meet their burden in demonstrating that 

there is no other financing available.  The first prong of 11 U.S.C. § 364(d) requires 

Debtors to show that alternate financing is unavailable.  This requires Debtors to make an 

effort to obtain credit without a senior priming lien.  In re 495 Central Park Avenue 

Corp., 136 B.R. 626 (Bankr. S.D.N.Y. 1992).  Debtors filed their bankruptcy petition 

days ago, and, thus, its efforts to obtain other loans, and those more favorable to the 

existing secured creditors, remain largely unknown. 

IV.  First Day Orders Must be Limited to Relief that is Minimally Necessary 

50. Bankruptcy Rule 4001 (c)(2) allows a hearing on a motion for authority to 

obtain credit  before 14 days after service of the motion but “only to the extent necessary 

to avoid immediate and irreparable harm to the estate pending a final hearing.”   

(emphasis added).  Debtors’ Motion patently fails to demonstrate why prior to the 14 day 

period a superpriority $4 million dollar loan is necessary to avoid immediate and 
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irreparable harm to the estate.  Blatant evidence of this fact is that Debtors submitted a 42 

page Proposed Interim Order to the Court authorizing blanket authority for a 

superpriority $4 million dollar loan without any effort to limit the conditions of credit to 

those absolutely necessary.   

51. On February 23, 2010, each of the Debtors filed a voluntary petition for 

relief under Chapter 11 of the Bankruptcy Code.  The following day, on February 24, 

2010, the Debtors filed, among other motions, a 51-page Motion asking the Court to 

authorize $25 million dollars of priming debt, with $4 million dollars on an interim 

basis.8   

52. The Bankruptcy Court of the Western District of New York recently cited 

Rule 4001 in denying a debtor’s motion for an interim order on postpetition financing. In 

re Colad Groups, Inc, 324 B.R. 208 (Bankr. W.D. N.Y. 2005).  Resembling Debtors’ 

Proposed Interim Order, the Colad court found that the debtor’s proposed interim order 

failed to reflect any effort to limit the conditions of credit to those absolutely necessary 

for the avoidance of immediate and irreparable harm.  324 B.R. at 218.  In fact, the court 

explained that “the proposed order would have approved an interim loan agreement with 

terms essentially identical to those contemplated for the final loan” and that without 

showing a compelling reason for the identical terms, “the debtor appeared to treat the 

interim order as a merely formality of procedure on a one-way street to approval of a 

                                                           
8 Attached to the Motion were exhibits totaling another 60 pages.  On Friday, February 25, 2010, after 6:30 
p.m., Debtors’ counsel forwarded an additional 702 pages of exhibits for the hearing of the Motion, set for 
three business days later.  Beyond that, in a footnote, Debtors note that only the Commitment Letter is 
attached to its Motion, and that sometime prior to the interim hearing “the Debtors intend to file a draft of 
the loan and security agreement in respect of the DIP Loan with the Court.”  (Motion, Unnumbered Page 4, 
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final order.”  Id.   

53. In doing so, the Colad court took the opportunity to clarify the 

“appropriate standard for first day orders.”  In re Colad Groups, Inc, 324 B.R. at 217-

218.  It listed four principles that apply, at a minimum, to consideration of first day 

motions: (1) the relief requested should be limited to that which is minimally necessary to 

maintain the existence of the debtor, which, in particular, mandates the avoidance of 

substantive rulings that irrevocably determine the rights of parties; (2) the orders must 

maintain a level of clarity and simplicity to avoid unanticipated or untoward 

consequences; (3) the orders should provide no substitute for the procedural and 

substantive protections of the plan confirmation process; and (4) the orders should not 

violate or disregard the substantive rights of the parties.  Id. at 213-214. 

54. Using this standard, the Colad court also found its debtor’s proposed 

interim order—which was only 26 pages as opposed to Debtors’ 42 page motion9—was 

inappropriately complex and, as a result, denied the court a sufficient basis for 

confidence in the reasonableness of its terms.   324 B.R. at 218.  The court explained that 

an interim order is “inherently different” than a final order, and, as a result a court “must 

view with skepticism the exigent submission of any such complex instrument” without 

the benefit of opportunities for comment from creditors.  Id.  It was only after the Colad 

court refused to approve the debtor’s order, that the parties negotiated an simpler order 

authorizing the debtor to borrow only the funds for necessary expenditures.  Id. at 219. 

                                                                                                                                                                             
n. 5).   
9 The proposed order in Colad also incorporated debtor’s loan agreement.  Similarly, Debtors’ Proposed 
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55. In light of Colad, Debtors’ requested interim relief and Proposed Interim 

Order markedly fall short of the first day order standards, and, as a result, this Court too 

should deny Debtors’ Motion.  Even more egregious than the debtor in Colad, Debtors 

seek a 42 page interim order that is inappropriately complex.  No provisions are included 

that limit the blanket $4 million dollar loan to absolutely necessary expenses, and 

Debtors will be seeking a final order with nearly identical terms.  Debtors too are asking 

this Court to treat the interim order as a mere formality on a one-way street to approval of 

a final order, which Colad specifically found inappropriate. 

 

CONCLUSION 

56. Last week’s headlines speak volumes:  sales of new homes plunged in 

January, 2010 to a new low, the lowest level on record going back nearly half a century.  

Debtors’ ability to obtain a superpriority loan, under better terms than Regions Bank, and 

most, if not all, Debtors’ other creditors from an insider shows even more of an absence 

of confidence in Debtors’ future than the nation’s bold headlines allude.   Debtors’ 

prospects of being able to repay an additional $25 million dollar loan, in addition to the 

current debt they cannot afford, in a declining market, is just one more difficulty Debtors’ 

cannot afford and be profitable—particularly in light of the fact that it is Debtors’ current 

creditors, including Regions Bank, that will be bearing the loss. 

57. The Court should deny Debtors motion because (1) they have failed to 

establish a necessary need for any amount of the new proposed superpriority loan on such 

                                                                                                                                                                             
Interim Order asks the Court to approve the DIP loan agreement as it stands. 
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short notice; (2) the proposed DIP loan is an insider transaction that is subject to rigorous 

scrutiny and fails because the DIP lender is given a considerable advantage to the 

detriment of other creditors; (3) they have failed to meet their burden on showing that 

Regions Bank, among other creditors, will be adequately protected in light of the nose-

diving housing market and Debtors’ economic history and projected negative cash flow; 

and (4) they have failed to show they were unable to obtain credit otherwise. 

 Wherefore, for the foregoing reasons, Regions Bank respectfully requests that this 

Honorable Court deny Debtors’ Motion for an interim and final order, and provide such 

other and further relief this Honorable Court deems just. 

 
Dated this 2 day of March, 2010, 

 

 
By: /s/ Raymond V. Miller 
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