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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
 
 

In re: 

FIDDLER’S CREEK, LLC, et, al1 

 Debtors. 
    / 
 

Chapter 11 
 
Case No.:  9:10-bk-03846-ALP 

 
 

MOTION OF BANC OF AMERICA LEASING & CAPITAL, LLC FO R  
RELIEF FROM AUTOMATIC STAY PURSUANT TO 11 U.S.C. § 362(d)  

 
 Banc of America Leasing & Capital, LLC, a secured creditor and party in interest 

(“BOA”), by its undersigned attorneys, moves for an order granting relief from the automatic 

stay to enforce its secured claim against that certain airplane (the “Airplane ”) described herein 

owned by Trans Jet Equipment, LLC (“Trans Jet”), a non-debtor, and guaranteed and/or 

operated by Fiddler’s Creek, LLC, GB Peninsula, Ltd., and GBP Development, Ltd. (the 

“Debtors”) to the extent such Airplane is in the possession of or operated by the Debtors, and in 

support thereof, states as follows: 

JURISDICTION 

 1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1334 and 

157. 

                                                
1 The Debtors in these jointly administered proceedings are:  (i) Fiddler’s Creek, LLC; (ii) 951 Land Holdings, LLC; 
(iii) 951 Land Holdings, Ltd.; (iv) DY Associates, LLC; (v) DY Land Associates, Ltd.; (vi) FC Beach, LLC; (vii) 
FC Beach, Ltd.; (viii) FC Golf, LLC; (ix) FC Golf, Ltd.; (x) FC Hotel, LLC; (xi) FC Hotel, Ltd.; (xii) FC Marina, 
LLC; (xiii) FC Resort, LLC; (xiv) FC Resort, Ltd.; (xv) Fiddler’s Creek Management, Inc.; (xvi) GBFC 
Development, LLC; (xvii) GBFC Development, Ltd.; (xviii) GBFC Marina, Ltd.; (xix) Gulf Bay Hospitality 
Company, LLC; (xx) Gulf Bay Hospitality, Ltd.; (xxi) Gulf Bay Hotel Company, LLC; (xxii) Gulf Bay Hotel 
Company, Ltd.; (xxiii) DY Land Holdings II, LLC; (xxiv) FC Commercial, LLC; (xxv) FC Parcel 73, LLC; (xxvi) 
GB Peninsula, Ltd.; (xxvii) GBP Development, Ltd. and (xxviii) GBP Development, LLC.  At the hearing on the 
DIP Motion, the Court granted the Debtors’ request for joint administration into the lead case In re Fiddler’s Creek, 
LLC, Case No. 10-bk-03846-ALP.  See Docket No. 66. 
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 2. This matter arises under § 362 of Title 11 of the United States Code (the 

“Bankruptcy Code”) and is a core proceeding under 28 U.S.C. § 157(b)(2). 

STATEMENT OF THE CASE 

 3. The Debtors commenced their respective voluntary Chapter 11 cases on February 

23, 2010 (the “Petition Date”) and consolidated their cases on March 8, 2010.  See Docket No. 1 

and 66. 

 4. BOA is a secured creditor of Trans Jet.  The debt is secured by a duly perfected 

security interest in, among other things, the Airplane described as a 2006 Israel Aircraft 

Industries/Gulfstream Aerospace LP model Gulfstream 200 aircraft bearing United States 

registration mark N565GB and manufacturer’s serial number 130.  Upon information and belief, 

the Debtors may possess and/or operate the Airplane.  As of March 15, 2010, the amount owed 

by Trans Jet was $15,087,472.93, plus costs and expenses, including, without limitation, 

attorneys’ fees and expenses. 

 5. GB Peninsula, Ltd. and GBP Development, Ltd. are guarantors of the obligations 

of Trans Jet. 

THE FACTS 

 6. On or about June 15, 2005, BOA loaned to Trans Jet the principal sum of 

$13,590,000, payable in eighty-four (84) monthly installments of $104,175.00 beginning on 

January 30, 2006 with an additional balloon payment of $9,913,905.00 payable with the eighty-

fourth (84th) monthly installment.  The loan is evidenced by a Pre-Outfitting Promissory Note 

(the “First Note”) dated June 15, 2005.  A true and correct copy of the First Note is attached to 

the Affidavit of Brian P. McConaghy in support of this Motion as Exhibit “A”  and is 

incorporated herein by reference. 
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 7. The First Note is secured by a Loan and Aircraft Security Agreement (the 

“Security Agreement”) dated as of June 6, 2005, pursuant to which Trans Jet granted to BOA a 

security interest in the Airplane as well as certain property related to the Airplane, including, but 

not limited to, aircraft engines, any auxiliary power unit, and all log, manuals, documents and 

records.  A true and correct copy of the Security Agreement is attached to the Affidavit of Brian 

P. McConaghy in support of this Motion as Exhibit “B”  and is incorporated herein by reference. 

 8. On or about May 31, 2006, BOA loaned to Trans Jet the principal sum of 

$2,790,000, payable in seventy-nine (79) monthly installments of $21,964.00 beginning on 

January 30, 2006 with an additional balloon payment of $2,090,350.36 payable with the seventy-

ninth (79th) monthly installment.  The loan is evidenced by an Outfitting Promissory Note (the 

“Second Note”) dated May 31, 2006.  A true and correct copy of the Second Note is attached to 

the Affidavit of Brian P. McConaghy in support of this Motion as Exhibit “C”  and is 

incorporated herein by reference. 

 9. The Second Note is secured by the Security Agreement as amended by the First 

Amendment of Loan and Aircraft Security Agreement (the “Amendment”) dated as of June 1, 

2006, pursuant to which Trans Jet granted to BOA a security interest in the Airplane as well as 

certain property related to the Airplane, including, but not limited to, aircraft engines, any 

auxiliary power unit, and all log, manuals, documents and records.  A true and correct copy of 

the Amendment is attached to the Affidavit of Brian P. McConaghy in support of this Motion as 

Exhibit “D”  and is incorporated herein by reference. 

 10. On or about June 6, 2005, BOA entered into a Guaranty Agreement (the “First 

Guaranty Agreement”) with the debtors, GB Peninsula, Ltd. and GBP Development, Ltd.  The 

First Guaranty Agreement provides that GB Peninsula, Ltd. and GBP Development, Ltd. 
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guarantee the prompt payment of the indebtedness, obligations, and liabilities of Trans Jet at any 

time owing to BOA.  A true and correct copy of the First Guaranty Agreement is attached to the 

Affidavit of Brian P. McConaghy in support of this Motion as Exhibit “E”  and is incorporated 

herein by reference.  Additionally, on or about June 1, 2006, GB Peninsula, Ltd. and GBP 

Development, Ltd. signed a Guarantor Acknowledgement and Reaffirmation (the “First 

Guarantor Reaffirmation ”).  The First Guarantor Reaffirmation states that the Amendment did 

not affect the indebtedness, obligations, and liabilities of GB Peninsula, Ltd. and GBP 

Development, Ltd. and reaffirmed their indebtedness, obligations, and liabilities under the First 

Guaranty Agreement.  A true and correct copy of the First Guarantor Reaffirmation is attached to 

the Affidavit of Brian P. McConaghy in support of this Motion as Exhibit “F”  and is 

incorporated herein by reference. 

 11. On or about June 6, 2005, BOA entered into a Guaranty Agreement (the “Second 

Guaranty Agreement”) with Marketing Consultants, Inc.  The Second Guaranty Agreement 

provides that Marketing Consultants, Inc. guarantees the prompt payment of the indebtedness, 

obligations, and liabilities of Trans Jet at any time owing to BOA.  A true and correct copy of the 

Second Guaranty Agreement is attached to the Affidavit of Brian P. McConaghy in support of 

this Motion as Exhibit “G”  and is incorporated herein by reference.  Additionally, on or about 

June 1, 2006, Marketing Consultants, Inc. signed a Guarantor Acknowledgement and 

Reaffirmation (the “Second Guarantor Reaffirmation”).  The Second Guarantor Reaffirmation 

states that the Amendment did not affect the indebtedness, obligations, and liabilities of 

Marketing Consultants, Inc. and reaffirmed its indebtedness, obligations, and liabilities under the 

Second Guaranty Agreement.  A true and correct copy of the Second Guarantor Reaffirmation is 

attached to the Affidavit of Brian P. McConaghy in support of this Motion as Exhibit “H”  and is 
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incorporated herein by reference.  (Hereinafter, GB Peninsula, Ltd., GBP Development, Ltd., and 

Marketing Consultants, Inc. are collectively referred to as the “Guarantors.”) 

 12. BOA perfected its security interest in the Airplane by filing the Security 

Agreement with the Federal Aviation Administration under Conveyance Number VV023221 and 

by filing a financing statement with the Florida Department of State.  A true and correct copy of 

the Security Agreement stamped by and filed with the Federal Aviation Administration is 

attached to the Affidavit of Brian P. McConaghy in support of this Motion as Exhibit “I”  and is 

incorporated herein by reference.  A true and correct copy of the financing statement filed with 

the Florida Department of State is attached to the Affidavit of Brian P. McConaghy in support of 

this Motion as Exhibit “J”  and is incorporated herein by reference. 

 13. Trans Jet and the Guarantors are in default under the terms of the First Note, 

Second Note, and Security Agreement as amended (the “Financing Documents”) in that Trans 

Jet and the Guarantors failed to make the monthly installment payment on December 30, 2009 

due under the First Note and the Second Note and all payments thereafter. 

 14. Upon information and belief, the Debtors use, possess, lease, or operate the 

Airplane. 

 15. The Debtors have no equity in the Airplane, and the Airplane is not necessary for 

the effective reorganization of the Debtors. 

RELIEF REQUESTED 

 16. Section 362(d) of Title 11 of the Bankruptcy Code provides for circumstances 

under which the Court may terminate, annul, modify, or condition the automatic stay, including, 

on request of a party in interest: 

(1) for cause, including the lack of adequate protection of an interest in 
property of such party in interest; or 
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(2) with respect to a stay of an act against property under subsection (a) of this 

section, if – 
 

(A) the debtor does not have an equity in such property; and  
(B) such property is not necessary to an effective 

reorganization. 
 

 17. “Cause” exists for lifting the automatic stay pursuant to 11 U.S.C. § 362(d)(1) 

because BOA is uncertain that Trans Jet and the Debtors are protecting, maintaining, inspecting, 

servicing, and repairing the Airplane pursuant to the terms of the Security Agreement.  BOA’s 

uncertainty as to the condition of the Airplane coupled with the failure of Trans Jet and the 

Guarantors to make monthly payments has resulted in an increase in BOA’s claim while the 

value of the Airplane is potentially decreasing.    

18. Grounds also exist for the relief requested pursuant to 11 U.S.C. § 362(d)(2).  As 

the Debtors possess no ownership interest in the Airplane, the Debtors have no equity in the 

Airplane and the Airplane is not necessary to an effective reorganization of the Debtors. 

19. The facts contained in this Motion are supported by the Affidavit of Brian P. 

McConaghy, which is attached hereto. 

 WHEREFORE, Banc of America Leasing & Capital, LLC respectfully requests that this 

Court enter an order: 

A. Granting this Motion; 

B. Terminating or modifying the automatic stay with respect to BOA’s interest in the 

Airplane and, thereby, authorizing BOA to take any and all actions necessary and proper to 

enforce its default rights and remedies with respect to the Airplane, including, but not limited to, 

taking immediate possession of and removing the Airplane as well as aircraft engines, any 

auxiliary power unit, and parts unattached from the Airplane (the “Aircraft Parts ”); selling the 

Case 9:10-bk-03846-ALP    Doc 81    Filed 03/16/10    Page 6 of 8



 

- 7 - 
755167.3 

same; and applying the proceeds of the sale of the Airplane and Aircraft Parts to reduce amounts 

owing to BOA; 

C. Providing that no additional order of this Court for further relief is required in the 

event that BOA needs to take legal action to obtain possession of the Airplane; and 

D. Granting such other and further relief as is just and proper. 

     
 BUSH ROSS, P.A. 

P.O. Box 3913 
Tampa, Florida 33601 
Telephone: (813) 224-9255 
Facsimile: (813) 223-9620 
Attorneys for Banc of America Leasing & 
Capital, LLC 

       By: /s/ Jeffrey W. Warren   
Jeffrey W. Warren 
Florida Bar No.:  150024 
jwarren@bushross.com 
Keith D. Skorewicz 
Florida Bar No.:  583618 
kskorewicz@bushross.com 
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CERTIFICATE OF SERVICE  

 
I HEREBY CERTIFY that on March 16, 2010, I electronically filed a true and correct 

copy of the foregoing with the Clerk of the United States Bankruptcy Court for the Middle 

District of Florida using the CM/ECF system. 

 
             
        /s/ Jeffrey W. Warren   
       ATTORNEY 
 
 
 
Via the CM/ECF system which will send a Notice of Electronic Filing to:  

 
Heather L Yonke     
Paul J Battista   
J Steven Wilkes      
United States Trustee  
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