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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
www.flmb.uscourts.gov 

In re: 

FIDDLER'S CREEK, LLC, et al., 

Debtor. 
 / 

Case No. 9:10-bk-03846-ALP 

Chapter 11 

 
COLONNADE NAPLES LAND LLC'S MOTION 

FOR RECONSIDERATION OF INTERIM ORDER 

Colonnade Naples Land LLC ("Colonnade") moves the Court to reconsider the Interim 

Order Pursuant to Sections 361, 363, 364(C) And (D) Of The Bankruptcy Code And Rule 4001 

Of The Federal Rules Of Bankruptcy Procedure Authorizing (A) Debtors In Possession To 

Obtain Senior Secured Post-Petition Financing, (B) Granting Certain Priming Liens, 

(C) Approving Agreements Relating To The Foregoing, (D) Modifying The Automatic Stay, 

(E) Granting Super-Priority Administrative Claim Status, (F) Authorizing Use Of Cash 

Collateral And Granting Adequate Protection Therefor, (G) Scheduling A Final Hearing, And 

(H) Prescribing Form And Manner Of Notice With Respect Thereto (the "Interim Order") 

entered by the Court on March 10, 2010, and says as follows: 

1. Colonnade has purchased the promissory notes and the mortgages securing them 

which were previously held by Tomen America, Inc. ("Tomen"). 

2. The debtors filed the motion which led to the entry of the Interim Order. Tomen 

filed an objection to the debtors' motion. Colonnade is the successor-in-interest of Tomen.  

3. Colonnade's mortgages are first mortgages on vacant commercial property and 

vacant residential acreage.  The Debtor has leased out the majority of the residential acreage for 
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farmland which brings in lease income to the Debtor.  The total amount of the mortgages is in 

excess of $51 million. 

4. The land subject to the mortgages is owned by Debtors DY Land Holdings II, 

LLC, FC Commercial, LLC and FC Parcel 73, LLC (the "Mortgagors") 

5. Colonnade's promissory notes are secured by several guarantors. One of the 

guarantors is 951 Holding, Ltd. (the "Guarantors")  This Guarantor owns vacant  land which is 

free and clear.  

6. Another Guarantor is FC Beach, Ltd.  It owns 13 condominiums which are free 

and clear. 

7. 951 Holding, Ltd and FC Beach, Ltd are referred to in this Motion as the 

Guarantors. 

8. The Interim Order grants to the DIP lender a priming first lien on all of the assets 

of all of the debtors.  This priming lien to the DIP lender comes ahead of Colonnade's first 

mortgage liens on its collateral, thereby reducing the value of Colonnade's collateral and putting 

Colonnade at risk of losing its collateral by foreclosure of the DIP lender's priming lien. 

9. The priming lien granted by the Interim Order also encumbers the free and clear 

land owned by the Guarantors.  Colonnade is a creditor of these Guarantors.  The priming lien on 

the Guarantors' free and clear land and condominiums impairs the financial condition of the 

Guarantors and makes it less likely for the Guarantors to be able to pay under their guarantees 

which are held by Colonnade. 

10. The priming lien does substantial harm to Colonnade by coming ahead of its 

existing first mortgages and reducing its Guarantors' ability to pay under its guaranty. 
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11. It is not possible to tell from the Debtors' six week budget whether any of the 

proceeds  of the DIP loan will pay any expenses in connection with the collateral which 

Colonnade holds a first mortgage lien on or will pay any expenses of the Guarantors. 

12. Therefore, Colonnade's collateral is being impaired by the priming lien for a DIP 

loan which may not benefit the Debtors who own Colonnade's collateral nor the Guarantors 

whose guarantees Colonnade holds. 

13. It may be that Colonnade's Mortgagors and Guarantors are receiving no 

consideration and nothing of value in return for having a priming lien put on their assets thereby 

impairing the value of their assets, impairing Colonnade's collateral, and damaging Colonnade 

and other creditors of the Mortgagors and Guarantors. 

14. The granting of such a lien for no consideration would likely be a constructively 

fraudulent transfer in any other circumstances.  

15. The priming lien harms Colonnade and other creditors of debtors who are not 

receiving any of the proceeds of the DIP loan and should not be granted on the property of such 

debtors.  

DE FACTO SUBSTANTIVE CONSOLIDATION 

16. The granting of the priming lien on all of the assets of all of the 38 debtors 

constitutes a de facto substantive consolidation of these bankruptcy cases because it subjects all 

of the assets of  all of the debtors to the entire priming lien regardless of whether they are 

receiving any of the proceeds from the DIP Loan.  This impairs the rights of the creditors of all 

of the debtors who do not receive proceeds of the DIP loan, including Colonnade's Mortgagors 

and Guarantors.  
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17. This impairment should only take place, if at all, after the filing of a motion for 

substantive consolidation, notice to creditors, and the opportunity given to creditors to object to 

such consolidation. 

18. This Court considered an analogous situation in Murray Industries, Inc., 119 B.R. 

820, (Bkrtcy. M.D.Fla. 1990. In Murray, sixteen affiliated debtors filed a motion to sell all of 

their assets in one sale for a single price.  The sale was approved. Later the debtors filed a motion 

for substantive consolidation of all the debtors. This Court said at page 826: 

Prior to the approval of the sale, this Court expressed its misgivings and stated its 
concern about the propriety of the proposed sale because it appeared to be a de facto 
substantive consolidation of the debtors' estates in complete disregard of the procedural 
requirements for such a consolidation.  This concern was based primarily on the fact that 
there was no allocation of the purchase price between the several entities whose assets 
were involved in the sale.  

 
19. Similarly, in this case the DIP lender is making a loan.  There is no allocation of 

the loan among the debtors.  The proceeds of the loan will likely only be used by some of the 38 

debtors and not by others.  Each debtor is required to give a priming lien to the DIP lender for 

the full amount of the DIP loan without allocation of the loan among  the debtors. 

20. To the extent that it is necessary to pay any expenses currently on Colonnade's 

collateral or the assets of its Guarantors, Colonnade is willing to pay that expense out of its own 

pocket.  Therefore a DIP loan is not necessary to pay any such expenses. 

21. Part of Colonnade's collateral is residential acreage.  The Debtor owning it has 

leased out the majority of it for use as farmland.  This produces lease income to this Debtor of 

approximately $40,000 per year which is available to pay any current expenses of that Debtor, 

making a DIP loan unnecessary for the expenses of that Debtor. 

22. The priming lien on all of the assets of all the debtors should not be granted 

because it has the effect of  a de facto substantive consolidation of the debtors without a motion 
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for substantive consolidation, an opportunity to conduct discovery and the opportunity to present 

evidence at a hearing on whether substantive consolidation should be granted. 

GOOD FAITH 

23. The interim order includes a finding that the DIP lender is extending credit in 

good faith.  The DIP lender is not extending credit in good faith. 

24. The DIP lender is controlled by Aubrey Ferrao, the same person who controls the 

debtors.  Therefore, the DIP Loan is not an arms-length transaction between two unrelated 

parties. 

25. The DIP lender is not acting in good faith because it is acting for improper 

purposes.  A DIP lender fails to act in good faith if it acts for an improper purpose.  In the Matter 

of EDC Holding Company, et al., Debtors, Appeal of Official Creditors' Committee of WSC 

Sales Company, 676 F.2d 945, 948 (7th Cir. 1982). 

26. The effect of the Interim Order is to put the person who controls both the debtors 

and the DIP lender in the position of having a priming lien on all of the assets of all of the 

debtors. 

27. Since the DIP lender and the debtors are controlled by the same person, that 

person can cause the debtors to default on the DIP loan, thereby triggering the DIP lender's 

ability to foreclose its priming lien to the detriment of all other creditors, secured and unsecured. 

28. The granting to the DIP lender of a priming lien on all assets puts the lender who 

is an affiliate of the debtors in the position of controlling the fate of the Chapter 11 case and the 

debtors' assets. This upsets the balance which the Bankruptcy Code provides between the powers 

of the debtor in Chapter 11 and the rights of the creditors.  
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29. The priming lien on all assets of all debtors enables the debtors and their affiliated 

DIP lender to pursue these purposes which are improper under the Bankruptcy Code. Therefore, 

the Dip lender is not extending credit in good faith. 

CONCLUSION 

WHEREFORE, Colonnade requests the Court to reconsider the Interim Order and upon 

such reconsideration to amend the Interim Order to deny to the DIP lender a priming lien and to 

vacate the finding that the DIP lender is extending credit in good faith. 

I certify that a copy of this pleading will be furnished by notice of electronic filing to all 

persons listed on the CM/ECF service list. 

 
 

       /s/ Jules S. Cohen  
Jules S. Cohen 
Florida Bar No. 14520 
AKERMAN SENTERFITT 
420 South Orange Avenue, Suite 1200 
Post Office Box 231 
Orlando, FL  32802-0231 
Phone:  (407) 423-4000 
Fax:  (407) 843-6610 
Email: jules.cohen@akerman.com 
 
Edmund S. Whitson 
Florida Bar No. 897272 
AKERMAN SENTERFITT 
SunTrust Financial Centre, Suite 1700 
401 East Jackson Street 
Tampa, FL 33602-5250 
Phone:  (813) 223-7333 
Fax:  (813) 223-2837 
 
Attorneys for Colonnade Naples Land LLC 


