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 Fiddler’s Creek, LLC (“Fiddler’s Creek”) and its affiliated debtors and debtors in 

possession in the above-captioned, jointly administered chapter 11 cases (collectively, the 

“Debtors”), by and through their undersigned counsel, hereby respond in opposition to the 

Motion for Entry of an Order Determining that Certain Debtors are Subject to the Single-Asset 

Real Estate Provisions of the Bankruptcy Code filed by U.S. Bank National Association, as 

Indenture Trustee (the “Response”).  In connection therewith, the Debtors state as follows: 

I. PRELIMINARY STATEMENT 

On June 3, 2010, U.S. Bank National Association, As Indenture Trustee (the “Indenture 

Trustee”) filed a Motion For Entry of an Order Determining That Certain Debtors Are Subject to 

The Single-Asset Real Estate Provisions (the “SARE Provisions”) of the Bankruptcy Code (the 

“SARE Motion”) (D.E. #240).  Of the 28 Debtors that are jointly administered in these 

proceedings and comprise the entirety of Fiddler’s Creek, the Indenture Trustee identifies and 

tries to separate and single out eight (8) Debtor entities that it asserts are purportedly subject to 

the SARE Provisions.1  As discussed more fully below, attempting to separate and treat the 

Alleged SARE Debtors in a vacuum is not appropriate given the interrelationships and 

interdependence of the Alleged SARE Debtors with the remaining Debtors that comprise the 

fully integrated Fiddler’s Creek community.   

As a threshold matter, however, the Debtors first object to the Indenture Trustee’s 

standing in these Chapter 11 cases to file and seek the relief requested in the SARE Motion.  The 

Indenture Trustee does not hold or have a claim against any of the Debtors even under the 

broadest definition of a “claim” under section 101(5) of the Bankruptcy Code.  The Indenture 

Trustee is simply not a creditor of any of the Debtors, let alone a secured creditor that holds a 

                                                 
1  The eight Debtor entities identified in the SARE Motion are: 951 Land Holdings, Ltd., DY Land Associates, Ltd., 
DY Land Holdings II, LLC, FC Commercial, LLC, FC Parcel 73, LLC, GB Peninsula, Ltd., GBP Development, 
Ltd., and GBFC Development, Ltd. (collectively the “Alleged SARE Debtors”). 
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lien on any asset of any Debtor.  At best, the Indenture Trustee is a creditor of a creditor of the 

Debtors, namely the Indenture Trustee has contractual claims against the separate quasi-

governmental Fiddler’s Creek Community Development Districts (the “CDDs”), who in turn 

have separate and distinct rights under Florida law to collect special assessments from the 

Debtors.  If the CDDs do not honor their obligations to the Indenture Trustee, then the Indenture 

Trustee has certain contractual rights as against the CDDs, but does not have any right 

whatsoever to pursue claims directly against the Debtors or the Debtors’ assets.  Specifically as it 

relates to the SARE Motion, the Indenture Trustee does not have a lien on any asset of the 

Debtors and therefore is not entitled to seek stay relief to foreclose on any such non-existent lien 

or receive adequate protection under the SARE Provisions in connection therewith even if this 

Court were to determine that one or more of the Alleged SARE Debtors are subject to the SARE 

Provisions.  Rather, it is the CDDs, as a secured creditor of certain of the Debtors, who have the 

right to seek such determination.  However, as is evident from the record in these proceedings, 

the CDDs have not sought such a determination and are not doing so in connection with the 

SARE Motion filed by the Indenture Trustee.  Therefore, the Indenture Trustee simply and 

clearly lacks sufficient standing to seek a determination of the Debtors’ single asset real estate 

status as requested in the SARE Motion.2  As a result, the SARE Motion should be denied. 

Second, and assuming arguendo that the Indenture Trustee has sufficient standing to 

prosecute the SARE Motion, the Debtors assert that based on the specific facts of these Chapter 

11 cases, including in particular the interdependence and inter-relationship between and among 

all of the Debtors viewed in the context of the entirety of the Fiddler’s Creek community, the 

                                                 
2 Moreover, the prosecution of the SARE Motion on a substantive basis will likely require an expenditure of 
significant resources and time on the part of the Debtors and, more importantly, the Court.  Given that the outcome 
of the SARE Motion will not, as a matter of law, provide any relief to the Indenture Trustee due to its lack of 
creditor status, the prosecution of the SARE Motion is and will be a waste of precious resources and this Court’s 
time.  
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Alleged SARE Debtors are not subject to the SARE Provisions and the real property assets of the 

Alleged SARE Debtors are not subject to the provisions of section 362(d)(3) of the Bankruptcy 

Code.  Specifically, the Debtors collectively own, develop, operate and/or are otherwise 

affiliated with the premier, fully integrated, master planned residential community known as 

“Fiddler’s Creek” located in Collier County, Florida.  The Debtors operate and have operated 

Fiddler’s Creek on an integrated basis as a single enterprise since its founding in the 1990s.  The 

Debtors file consolidated financial statements and reports and are part of a tax consolidation 

group.  The complex and interdependent operations of the Debtors do not fall within the scenario 

that Congress intended to address by enacting the SARE Provisions.  Moreover, as already 

acknowledged by the Court at previous hearings, a global solution is required in these 

interdependent Chapter 11 cases and the Debtors have been actively pursuing such global 

solution, including, among other things, with the engagement of Moelis & Company.  As a 

result, the Debtors operate and exist in an interconnected and interdependent business structure 

that exceeds the confines of the single asset real estate entity.  The Alleged SARE Debtors 

cannot be viewed in a vacuum that elevates form over substance as the Indenture Trustee 

attempts to do.  Accordingly, the Alleged SARE Debtors are not subject to the SARE Provisions 

of the Bankruptcy Code, requiring denial of the SARE Motion.       

II. BACKGROUND 

A.  The Chapter 11 Filing. 

1. On February 23, 2010 (the “Petition Date”), each of the Debtors filed a voluntary 

petition in this Court for relief under Chapter 11 of the Bankruptcy Code (the “Chapter 11 

Cases”).  The Debtors continue to operate their businesses and manage their properties as 

debtors-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. 
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2. On March 8, 2010, the Court entered an Order Granting Debtor’s Emergency 

Motion for Order Directing Joint Administration of Chapter 11 Cases and jointly administering 

the cases under Case No. 9:10-bk-03846-ALP as the designated lead case. 

3. No trustee or examiner has been appointed.   

4. On March 9, 2010, the Office of the United States Trustee’s Office filed a Notice 

of Appointment of Homeowners’ Committee [D.E. #72].  On April 12, 2010, the Office of the 

United States Trustee’s Office filed an Amended Notice of Appointment of Homeowners’ 

Committee and Notice of Change of Designation From Homeowners’ Committee to Official 

Unsecured Creditors’ Committee [D.E. #132]. 

B. The Debtors’ Chapter 11 Proceedings. 

(I) Senior Secured DIP Financing. 

5. On February 23, 2010, the Debtors filed their Emergency Motion for Entry of 

Interim and Final Orders pursuant to Pursuant To Sections 361, 363, 364(C) And (D) Of The 

Bankruptcy Code And Rule 4001 Of The Federal Rules Of Bankruptcy Procedure Authorizing 

(A) Debtors In Possession To Obtain Senior Secured Post-Petition Financing, (B) Granting 

Certain Priming Liens, (C) Approving Agreements Relating To The Foregoing, (D) Modifying 

The Automatic Stay, (E) Granting Super-Priority Administrative Claim Status, (F) Authorizing 

Use Of Cash Collateral And Granting Adequate Protection Therefor, (G) Scheduling A Final 

Hearing, And (H) Prescribing Form And Manner Of Notice With Respect Thereto [D.E. #10] 

(the “DIP Motion”).  

6. After conducting an all day evidentiary hearing in respect of the DIP Motion, the 

Court granted the DIP Motion on an interim basis and on March 10, 2010 (“Initial DIP Hearing”) 

entered its Interim Order Granting Motion Pursuant To Sections 361, 363, 364(C) And (D) Of 
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The Bankruptcy Code And Rule 4001 Of The Federal Rules Of Bankruptcy Procedure 

Authorizing (A) Debtors In Possession To Obtain Senior Secured Post-Petition Financing, (B) 

Granting Certain Priming Liens, (C) Approving Agreements Relating To The Foregoing, (D) 

Modifying The Automatic Stay, (E) Granting Super-Priority Administrative Claim Status, (F) 

Authorizing Use Of Cash Collateral And Granting Adequate Protection Therefor, (G) 

Scheduling A Final Hearing, And (H) Prescribing Form And Manner Of Notice With Respect 

Thereto (the “First Interim Order”) [D.E. #73].  

7. After conducting a second evidentiary hearing on April 14, 2010, (the “Second 

Interim DIP Hearing”) in respect of the Debtors’ request for entry of a second interim DIP order, 

on April 30, 2010 the Court entered its Second Interim Order Granting Motion Pursuant To 

Sections 361, 363, 364(C) And (D) Of The Bankruptcy Code And Rule 4001 Of The Federal 

Rules Of Bankruptcy Procedure Authorizing (A) Debtors In Possession To Obtain Senior 

Secured Post-Petition Financing, (B) Granting Certain Priming Liens, (C) Approving 

Agreements Relating To The Foregoing, (D) Modifying The Automatic Stay, (E) Granting Super-

Priority Administrative Claim Status, (F) Authorizing Use Of Cash Collateral And Granting 

Adequate Protection Therefor, (G) Scheduling A Final Hearing, And (H) Prescribing Form And 

Manner Of Notice With Respect Thereto (the “Second Interim Order”) [D.E. #184].  

8. After conducting a third evidentiary hearing on June 4, 2010, (the “Third Interim 

DIP Hearing”) in respect of the Debtors’ DIP Motion and the Supplement Relating to FC Golf, 

Ltd. and Textron Financial Corporation [D.E.# 241] (the “Textron Supplement”) relating to a 

separate debtor-in-possession loan from Textron Financial Corporation to FC Golf, Ltd. (the 

“Textron DIP Loan”), on July 26, 2010 the Court entered its Third Interim Order Granting 

Motion Pursuant To Sections 361, 363, 364(C) And (D) Of The Bankruptcy Code And Rule 4001 



 7

Of The Federal Rules Of Bankruptcy Procedure Authorizing (A) Debtors In Possession To 

Obtain Senior Secured Post-Petition Financing, (B) Granting Certain Priming Liens, (C) 

Approving Agreements Relating To The Foregoing, (D) Modifying The Automatic Stay, (E) 

Granting Super-Priority Administrative Claim Status, (F) Authorizing Use Of Cash Collateral 

And Granting Adequate Protection Therefor, (G) Scheduling A Final Hearing, And (H) 

Prescribing Form And Manner Of Notice With Respect Thereto (the “Third Interim Order”) 

[D.E. #310].   

9. Pursuant to the Third Interim Order, the Debtors were authorized, among other 

things, to borrow from Gulf Bay Capital, Inc. (the “DIP Lender”) one or more interim initial 

advances in an aggregate amount not to exceed the amounts set forth in the thirteen (13) weekly 

periods (the “Third Interim Period”) contained in the budget admitted into evidence at the Third 

Interim DIP Hearing for a maximum borrowing of $3,926,946 when combined with the 

borrowings authorized by the Court pursuant to that the First Interim Order and Second Interim 

Order, which maximum borrowing is after application of the repayments thereof authorized by 

separate orders of the Court.  Separately, on July 14, 2010, the Court entered an Interim Order 

Granting Supplement Relating To Fc Golf And Textron Financial Corporation Pursuant To 

Sections 361, 363, 364(C) And (D) Of The Bankruptcy Code And Rule 4001 Of The Federal 

Rules Of Bankruptcy Procedure Authorizing (A) Debtors In Possession To Obtain Senior 

Secured Post-Petition Financing, (B) Granting Certain Priming Liens, (C) Approving 

Agreements Relating To The Foregoing, (D) Modifying The Automatic Stay, (E) Granting 

Superpriority Administrative Claim Status, (F) Authorizing Use Of Cash Collateral And 

Granting Adequate Protection Therefor, (G) Scheduling A Final Hearing, And (H) Prescribing 

Form And Manner Of Notice With Respect Thereto (the “Textron Interim Order”) [D.E. #301].   
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10.  Pursuant to the Textron Interim Order, FC Golf, Ltd. was authorized, among 

other things, to borrow from Textron Financial Corporation an amount up to $900,000 for the 

Third Interim Period related to the operation of the golf course in accordance with the budget 

admitted into evidence at the Third Interim DIP Hearing. 

11. Specifically, as it relates to the Alleged SARE Debtors, the DIP Lender presently 

has and holds a first priming lien, mortgage and security interest on and against all of the real 

property within Fiddler’s Creek (excluding the golf course pledged to Textron) and owned by the 

Alleged SARE Debtors, senior in all respects to the existing, pre-petition mortgage liens granted 

by the Debtors to the various secured lenders with the exception of the statutory liens in favor of 

the CDDs in respect of special assessments related to such real property.    

(II) The Engagement of Moelis & Company – The Need for a Global Solution.   

12. On March 31, 2010, the Debtors filed their Application for Entry of an Order 

Pursuant to Sections 327(A) and 328(A) of the Bankruptcy Code Authorizing the Employment 

of Moelis & Company, LLC as Financial Advisor and Investment Banker Nunc Pro Tunc to the 

Petition Date (C.P. # 114)(the “Moelis Application”). 

13. On April 14, 2010, the Court granted the Moelis Application and allowed parties 

in interest ten days within which to file additional objections.  At the hearing, the Court observed 

that the Debtors were seeking a solution in a “global manner” because this is a “big project with 

fractured collateral.”  See Transcript of Hearing, April 14, 2010, pages 40-41.  In granting the 

Moelis Application, the Court further observed that the Debtors needed an expert like Moelis 

because “everyone will benefit by having a central expert working, at least to put a vision, a 

global vision in front of everyone ….”  See Id.    

14. At a subsequent hearing on June 4, 2010 on the Moelis Application, the Court 
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granted the Moelis Application on a final basis and further observed that there are “many moving 

pieces” in these cases and that there is a great benefit to having Moelis’ expertise to generate “a 

plan or the centerpiece of a plan around which all the moving pieces can coalesce, or at least a 

maybe a large percentage of them can coalesce.  Because the implosion meltdown scenario here 

is not going to be pretty for anybody….”  Id.   

C.       Consolidated Nature of Debtors’ Business Operations.  

(I) Fiddler’s Creek Community. 

15. Each of the Debtors in these Chapter 11 cases owns, operates and/or is otherwise 

affiliated with the premier, fully integrated, master planned residential community known as 

“Fiddler’s Creek” in southwestern Florida.  Fiddler’s Creek is located in Collier County, Florida, 

approximately 12 miles southeast of the City of Naples and six miles north of Marco Island.    

The Fiddler’s Creek development is comprised of nearly 4,000 zoned acres of prime land in 

Naples, Florida, and is planned for and capable of accommodating up to 6,000 residences upon 

projected build-out, which is estimated to be in 2020 (collectively the “Fiddler’s Creek 

Community”).  Fiddler’s Creek has been approved and vested by the State of Florida as a 

Development of Regional Impact.  

16. The property underlying Fiddler’s Creek was accumulated by the Debtors from 

1993 through 1996.  In 1998, Fiddler’s Creek developed, constructed and sold its first home.  

Since then, Fiddler’s Creek has constructed and sold in excess of 1,650 homes in the 

development.  As a result, Fiddler’s Creek is home to over 4,300 full and part time residents.  

17. Fiddler’s Creek contains five distinctive neighborhoods known as: Fiddler’s 

Creek, Veneta, Aviamar, Marsh Cove and Meadow Run.  Within each of these neighborhoods 

are several unique villages of varying housing products offering a wide range of price points.  In 
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total, there are 1,782 fully constructed and existing homes, including single family homes, coach 

homes and carriage homes in different communities within Fiddler’s Creek.  In addition, there is 

completed infrastructure for an additional platted 840 units of both single family homesites and 

multifamily units within a variety of villages.   

18. In addition to the above saleable inventory of homes and developed lots, Fiddler’s 

Creek contains approximately 2,100 acres of undeveloped land fully entitled for approximately 

3,329 additional residential units and amenities.  This includes approximately 1,300 acres of the 

undeveloped land approved for future amenity development, including two golf courses, 

clubhouses, expanded tennis facilities, lakes, preserves and more.  Less than one-third of 

Fiddler’s Creek will be developed for residential use, while the remainder of the land is 

dedicated primarily to nature preserves, lakes, parks, golf courses and recreational areas.   

(II)  Fiddler’s Creek Amenities. 

19. Still further, Fiddler’s Creek contains substantial and fully completed operating 

amenities which are enjoyed by the homeowners, including: The Club & Spa at Fiddler’s Creek, 

which are a 54,000 square-foot resort style clubhouse with state-of- the-art fitness facility, 

lighted tennis courts, full menu spa services, resort style multi-pool swimming complex, casual 

and formal dining venues and a meeting and activity center.   

20. Additionally, homeowners have the opportunity to join and have joined The Golf 

Club at Fiddler’s Creek, with its first private course, named “The Creek Course,” designed by the 

acclaimed golf course architect, Arthur Hills.  The Creek Course has been nationally recognized 

by Golf Week magazine as one of the Top 100 Best Residential Golf Courses for each of years 

2005 through 2010.  Fiddler’s Creek has also been recognized by Travel & Leisure magazine as 

one of America’s Top 100 Golf Communities for two consecutive years. The second course, The 
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Preserve Course, is currently being designed by the award winning team of Hurdzan/Frye.   

21. Fiddler’s Creek homeowners also have the option to join and have joined The 

Tarpon Club, which offers members beach privileges, dinning, spa services (as well as other 

resort amenities) at Marco Beach Ocean Resort, located on nearby Marco Island.  In addition, the 

Tarpon Club has a dry boat storage facility that is designed to accommodate up to 150 boats 

ranging in size up to 35 feet, and is currently finalizing permit rights for 52 wet slips which will 

accommodate larger boats.    

22. For further information on the Debtors’ capital structure, business and operations, 

the Debtors refer to the Declaration of Anthony DiNardo in Support of Chapter 11 Petitions and 

First Day Motions [D.E. #29] (“First Day Declaration”). 

III.  LEGAL ARGUMENT AND AUTHORITY 

A.  THE INDENTURE TRUSTEE DOES NOT HAVE STANDING TO PURSUE THE 
SARE MOTION. 

 
(I) The Indenture Trustee Is Not A Proper Party-In-Interest To Pursue the 

Relief Requested in the SARE Motion. 
 

Section 362 of the Bankruptcy Code authorizes relief from the automatic stay “[o]n 

request of a party in interest and after notice and a hearing, . . .”  11 U.S.C. § 362(d) (emphasis 

added).   The Bankruptcy Code does not explicitly define the term “party in interest.”  However, 

section 1109 of the Bankruptcy Code describes the term to include, “the debtor, the trustee, a 

creditor's committee, an equity security holder's committee, a creditor, an equity security holder, 

or any indenture trustee.”  11 U.S.C. §1109(b).  “An entity may be [a] real party in interest and 

have standing in one respect while he may lack standing in another respect.” In re Ofty Corp., 44 

B.R. 479, 481 (Bankr. D. Del. 1984); see also In re Rimsat, Ltd., 193 B.R. 499, 503 (Bankr. N.D. 

Ind. 1996) (“...the right to appear and be heard is not the same as standing and § 1109(b) does 
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not necessarily mean that every party in interest can seek relief on every issue.”). Instead, “[t]he 

determination [of] whether an entity qualifies as a party in interest should be made within the 

specific reorganization process context for which the determination is sought.” In re River Bend-

Oxford Assocs., 114 B.R. 111, 113 (Bankr. D. Md.1990). And, while any party in interest may 

appear and be heard, courts considering the issue of standing have generally found a requirement 

that the party hold a direct “pecuniary interest” in the matter before the Court.  See In re E.S. 

Bankest, L.C., 321 B.R. 590, 594 (Bankr. S.D. Fla. 2005); see also In re Simplot, Case No. 

00002-TLM, 2007 WL 2479664 at *10 (Bankr. D. Idaho August 28, 2007) (“parties may not 

assert . . .  objections that relate solely to others, or that go to issues that do not directly and 

adversely affect them pecuniarily.”) 

In Simplot, the court considered whether an entity which was not a creditor holding a 

claim against the debtor had sufficient standing to seek relief under section 362 of the 

Bankruptcy Code and explained— 

the doctrine of standing encompasses both constitutional 
limitations on federal court jurisdiction (i.e., the case or 
controversy requirements of Article III), and prudential 
limitations on the court’s exercise of that jurisdiction.  
Constitutional standing requires an inquiry in fact, viz. an 
invasion of a judicially cognizable interest.  Prudential 
standing requires that the party’s assertions fall within the 
zone of interests protected by the statute and, further, 
requires that the litigant assert only its own rights and 
not those of another party.  The party asserting 
standing exists has the burden of proving it.  Though 
sometimes articulated in cases as principles applicable to 
standing on appeal, the same propositions apply to a party 
at the bankruptcy court level. 

 
2007 WL 2479664 at *9 (emphasis added). 

 
At the outset of its legal argument, the Indenture Trustee acknowledges that stay relief of 

the type contemplated in these Chapter 11 cases is reserved for “a secured creditor.”  (SARE 
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Motion at ¶ 21).  Yet, the Indenture Trustee is simply not a secured or unsecured creditor of the 

Debtors and makes no effort in the SARE Motion to deny that fact.3  Rather, the Indenture 

Trustee is merely a creditor of a creditor, and as such lacks standing for purposes of the relief 

sought in the SARE Motion because the Indenture Trustee has no factual basis to seek stay relief 

or receive adequate protection as it is not a creditor (secured or otherwise) of the Debtors.  See, 

e.g., Roslyn Savings Bank v. Comcoach Corporation (In re Comcoach Corporation), 698 F.2d 

571 (2d Cir. 1983).  Therefore, the Indenture Trustee has admitted that it does not hold a direct 

“pecuniary interest” in respect of the relief requested in the SARE Motion because it is not 

entitled to stay relief in the event the Court was to grant the SARE Motion in whole or in part.  

The Indenture Trustee lacks sufficient standing to pursue the relief requested by the 

SARE Motion because it is not the real party in interest.  See In re Hwang, 396 B.R. 757, 767 

(Bankr. C.D. Cal. 2008); In re Vargas, 396 B.R. 511, 521 (Bankr. C.D. 2008); In re Jacobson, 

2009 WL 567188 * 4 (Bankr. W.D. Wash. March 6, 2009); In re Sheridan, 2009 WL 631355 

Bankr.D. Idaho (March 12, 2009). The Jacobson court explained that for purposes of stay relief, 

the real party in interest is— 

whoever is entitled to enforce the obligation sought to be 
enforced.  Even if a servicer or agent has authority to bring 
the motion on behalf of the holder, it is the holder, rather 
than the servicer, which must be the moving party, and so 
identified in the papers and in the electronic docketing done 
by the moving party’s counsel. 

 
2007 WL 567188 at * 4.   Following Jacobson, the court in Sheridan held that “to obtain stay 

relief, a motion must be brought by a party in interest, with standing.  This means the motion 

must be brought by one who has a pecuniary interest in the case and, in connection with secured 

                                                 
3 Interestingly, in the SARE Motion, the Indenture Trustee states that the “Bondholders bargained-for rights when a 
landowner fails to pay the Bond Debt Assessments include foreclosure upon the subject properties.”  SARE Motion 
at ¶ 16.  Notwithstanding this loose and imprecise reference, it is undisputed that neither the Indenture Trustee nor 
the bondholders have the right to commence a foreclosure on the Debtors’ properties.   
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debts, by the entity that is entitled to payment from the debtor and to enforce security for such 

payment.”  In re Sheridan, 2009 WL 631355 (Bankr. D. Idaho March 12, 2009). 

It is undisputed that the Indenture Trustee (i) is not owed any money by the Debtors, (ii) 

does not assert or hold a lien on any of the Debtors’ real property, and (iii) is not entitled to 

foreclose on the Debtors’ real property.  Accordingly, the Indenture Trustee is not the real party 

in interest in respect of the SARE Motion.  Indeed, special assessments levied by the CDDs may 

only be enforced pursuant to chapter 170 of the Florida Statutes, by and at the discretion of the 

CDDs, pursuant to sections 197.3631, 197.3632, and 197.3635, chapter 170, or 173.  See Fla. 

Stat. 190.011(14) See also SARE Motion at ¶8.  Chapter 170 of the Florida Statutes governs 

legal proceedings instituted upon the failure to pay special assessment, including foreclosure 

proceedings. Specifically, Section 170.10 of the Florida Statutes provides, in pertinent part: 

upon the failure of any property owner to pay any annual 
installment due, or any part thereof, or any annual interest 
upon deferred payments, the governing authority of the 
municipality shall cause to be brought the necessary legal 
proceedings by a bill in chancery to enforce payment 
thereof  . . . 
 

Fla. Stat. § 170.10 (emphasis added). See also Remington Community Development District v. 

Education Foundation of Osceola, 941 So.2d 15, 18 (Fla. 5th DCA 2006) (“Section 170.10, 

Florida Statutes (2005), provides that, upon default in payment of an assessment installment, the 

governing authority may proceed in chancery to foreclose the lien and sell the property to satisfy 

the lien”). 4  

                                                 
4 In addition, Bankruptcy Rule 4001(a)(1), which governs requests for relief from the stay, incorporates Bankruptcy 
Rule 9014.   Bankruptcy Rule 9014 in turn incorporates certain Part VII Rules, including Bankruptcy Rule 7017, 
which in turn incorporates Fed.R.Civ. P. 17(a)(1).  Bankruptcy Rule 7017 provides that “[a]n action must be 
prosecuted in the name of the real party in interest.”   The practical significance of these several provisions of the 
Bankruptcy Code, the Bankruptcy Rules and case law is that in order to permit stay relief, a motion must be brought 
by a party in interest with standing 



 15

As a result of the above, the SARE Motion may only be brought by one who has a direct 

pecuniary interest in the outcome of the SARE Motion and, in connection with secured debts, by 

the entity that is entitled to payment from the Debtor and to enforce a lien on the Debtors’ 

property as security for such debt. The Indenture Trustee does not satisfy such requirements, is 

not the real party in interest, and as a result is not entitled, as a matter of law, to seek the relief 

requested in the SARE Motion. 

B.  THE SARE PROVISIONS. 

(I).  History and the 1994 Act. 

Before Congress enacted a definition for “single asset real estate,” the phrase was first 

developed through case law.  Many of these cases involved ownership of raw land or real estate 

holdings with minimal economic activity, which raised serious questions about whether an entity 

whose sole asset was overencumbered real estate and whose only income derived from its 

passive use of the land should be able to reorganize under chapter 11 of the Bankruptcy Code.  In 

general, most of these cases involved an absence of economic activity, lack of significant 

employees or no going concern value.  See In re Koopmans, 22 B.R. 395, 400 (Bankr. D. Utah 

1982); and In re Oceanside Mission Assoc., 192 B.R. 232, 236 (Bankr. S.D. Cal. 1996).  In fact, 

“single asset real estate debtors” were common in the 1980s and 1990s, when the courts 

specifically addressed various abuses arising from early single asset debtors. See, e.g., Sav. Ass’n 

v. Timbers of Inwood Forest Assoc. Ltd., 484 U.S. 365, 108 S. Ct. 626, 98 L. Ed. 2d 740 (1988); 

In re Phoenix Piccadilly, Ltd., 849 F.2d 1393 (11th Cir. 1988); Carolin Corp. v. Miller, 886 F.2d 

693 (4th Cir. 1989); In re Humble Place Joint Venture, 936 F.2d 814 (5th Cir. 1991); Little 

Creek Dev. Co., 779 F.2d 1068 (5th Cir. 1991); Meadowbrook Investors’ Group v. Thirtieth 

Place, Inc. (In re Thirteenth Place, Inc.), 30 B.R. 503 (9th Cir. B.A.P. 1983);  State of Idaho, 
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Dept. of Lands v. Arnold (In re Arnold), 806 F.2d 937 (9th Cir. 1986).  Based on such cases, 

which were decided prior to the enactment of the 1994 amendments that incorporated the SARE 

Provisions, it was clear that debtors who had active business operations were not considered 

single asset real estate debtors. 

In the Bankruptcy Reform Act of 1994 (“1994 Act”), Congress imposed special, 

restrictive provisions applicable to only one class of debtors by adopting the new definition of 

“single asset real estate” (“SARE”) in Section 101(51(B)) of the Bankruptcy Code.  See In re 

Lake Ridge Associates, 169 B.R. 576 (E.D.Va.1994).  However, the terminology used by 

Congress in this new definition was less than clear.  See In re Oceanside Mission Associates, 192 

B.R. 232, 234 (Bankr. S.D. Cal. 1996)(finding the legislative history to section 101(51B)“not 

illuminating”); In re Philmont Development Co., 181 B.R. 220, 223 (Bankr. E.D. Pa. 

1995)(finding the legislative history to be “unfortunately ambiguous”).   In addition to section 

101(51(B)), Congress also added a paragraph (3) to section 362(d) of the Bankruptcy Code 

concerning the circumstances under which relief from the automatic stay will be granted in cases 

of SARE debtors. See 11 U.S.C. §§ 101(51B) (former), 362(d)(3) (former); H.R. Rep. 103-835, 

103 Cong.2d Sess. (1994).   

However, a review of the case law decided after the 1994 Act demonstrates that courts 

considering the SARE issues have not changed the fundamental analysis invoked prior to the 

enactment of the 1994 Act.  In essence, such courts have taken a practical view that a “single 

asset real estate” determination is reserved for certain particular and limited factual scenarios that 

the Debtors assert are simply not present in these Chapter 11 cases.  See, Centofonte v. CBJ 

Development, Inc., (In re CBJ Development, Inc.), 202 B.R. 467, 472 (9th Cir. BAP 

1996)(finding that hotel operations constitute a business and thus debtor-hotel operator was not a 
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single asset real estate entity); In re Whispering Pines Estate, Inc., 341 B.R. 134, 136 (Bankr. 

D.N.H. 2006)(hotel operations constitute a business on the property); In re Larry Godwin Golf, 

Inc., 219 B.R. 391, 393 (Bankr. M.D.N.C. 1997)(holding that the definition of single asset real 

estate “includes the operation or holding of a piece of real estate for income rather than the 

operation of a business on the real estate); In re Prairie Hills Golf & Ski Club, Inc., 255 B.R. 

228, 230 (Bankr. D. Neb. 2000)(denying request for relief from stay because the debtor “does 

not simply hold a passive investment” and is “actively conducting various enterprises on the 

property ….”).  The above decisions comport with the general understanding that section 

101(51B) applies only to that limited subset of debtors who are just passive real estate 

investments vehicles, and does not apply where a debtor’s legitimate business activities are 

performed on real property.  

(II).  BAPCPA Amendments to the SARE Provisions. 

In 2005, as part of the Bankruptcy Abuse Prevention and Consumer Protection Act 

(“BAPCPA”), Congress again acted to further restrict single asset real estate debtors' access to 

Chapter 11 relief.  Specifically, BAPCPA (i) eliminated the $4,000,000 debt limitation so that all 

single asset real estate debtors are subject to section 362(d)(3), and (ii) added an explicit 

exclusion for the real property of family farmers. As revised, Section 101(51B) provides as 

follows: 

(51B) the term “single asset real estate” means real property  
  constituting a single property or project, other than residential real 

property with fewer than 4 residential units, which generates substantially 
all of the gross income of a debtor who is not a family farmer and on  
which no substantial business is being conducted by a debtor other  
than the business of operating the real property and activities incidental. 

 

 11 U.S.C. § 101(51B) (as amended). 
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The definition of Section 362(d)(3) was also modified by BAPCPA to read as follows: 
 

(3) with respect to a stay of an act against single asset real estate 
under subsection (a), by a creditor whose claim is secured by an 
interest in such real estate, unless, not later than the date that is 90 
days after the entry of the order for relief (or such later date as the 
court may determine for cause by order entered within that 90-day 
period) or 30 days after the court determines that the debtor is subject 
to this paragraph, whichever is later – 
 

(A) the debtor has filed a plan of reorganization that has a 

reasonable possibility of being confirmed within a reasonable time; or 

(B) the debtor has commenced monthly payments that – 

(i) may, in the debtor’s sole discretion, 
notwithstanding section 363(c)(2), be made from 
rents or other income generated before, on, or after 
the date of the commencement of the case by or 
from the property to each creditor whose claim is 
secured by such real estate (other than a claim 
secured by a judgment lien or by an unmatured 
statutory lien); and 

 

(ii) are in an amount equal to interest at the then 
applicable nondefault contract rate of interest on the 
value of the creditor’s interest in the real estate. 

 

While BAPCPA has both simplified and complicated litigation involving SARE cases, 

the current definition still appears to exclude projects upon which the debtor not only owns real 

estate but also (i) operates a variety of revenue producing activities upon it, (ii) employs third 

party employees, and (iii) receives income from a variety of active commercial activities. See In 

re Club Golf Partners, L.P. 2007 WL 1176010 (Bankr.E.D.Tex. February 15, 2007).    

(III).  Construing and Applying the BAPCPA Amendments. 

(a) Generally. 

Pursuant to Section 101 (51B) of the Bankruptcy Code, in order to be subject to the 

SARE Provisions, each of the following elements must be present: 
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(i) the debtor owns real property constituting a single property or project; 

(ii) the real property must generate substantially all of the gross income of the 
debtor; and 

 
(iii) the debtor must not be involved in any substantial business other than the 

operation of its real property and the activities incidental thereto.  
 
See In re View West Condominium Assoc., Inc., Case No. 08-11561-BKC-RAM (Bankr. S.D. 

Fla. July 29, 2008) (citing Ad Hoc Group of Timber Noteholders v. Pacific Lumber Co. (In re 

Scotia Pacific Co., LLC), 508 F.3d 214, 220 (5th Cir. 2007) and In re Kara Homes, Inc., 363 

B.R. 399 (Bankr. D.N.J. 2007).  These elements are the same elements that were applied by the 

courts before the BAPCPA Amendments, except that, previously, courts would also consider the 

amount of the debtor’s non-contingent, liquidated secured debt.5  See In re Philmont 

Development Co., 181 B.R. 220 (Bankr. E.D. Pa. 1995); and In re Pensignorkay, Inc., 204 B.R. 

676 (Bankr. E.D.Pa. 1997).  

 In applying the above test, a court must determine that all three elements in the statutory 

definition are satisfied before a debtor will be determined to be a single asset real estate debtor 

and therefore subject to the SARE Provisions.  See In re View West Condominium Assoc., Inc., 

Case No. 08-11561-BKC-RAM (Bankr. S.D. Fla. July 29, 2008) (citing In re Scotia Pacific Co., 

LLC, 508 F.3d 214, 220 (5th Cir. 2007).  As set forth in more detail herein,  it is clear that the 

Alleged SARE Debtors are unquestionably part of the global, integrated enterprise that 

comprises the Fiddler’s Creek community and as such, when one focuses on substance over 

form, then the Alleged SARE Debtors are not subject to the SARE Provisions.   

In fact, one court recently addressed this very issue in a similar case and held that the 

even if one or more debtors, when considered in isolation, would fall within the ambit of section 

                                                 
5 The 2005 amendments to the Bankruptcy Code deleted the language in Section 101(51B) pertaining to the $4 
million dollar cap.  
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101(51B), the consolidated, inter-related business operations of the collective group of debtors 

were sufficient to avoid a SARE designation, because to rule that the SARE Provisions applied 

would inappropriately elevate form over substance. See, Meruelo Maddux Properties, Inc., et al., 

Case No. SV 09-13356-KT (Bankr. Central District of Cal. June 17, 2009).  Copy of 

Memorandum Decision attached hereto as Exhibit “A”.  

Therefore, the Debtors assert that the necessary elements do not exist for a SARE 

determination in these Chapter 11 Cases and the SARE Motion must be denied.   

(b) The Alleged SARE Debtors. 

The Debtors consist of two related parent companies and various levels of subsidiaries, 

including limited liability companies and other entities, which hold title to the various properties 

within the Fiddler’s Creek community and which conduct a wide variety of business ventures 

that generate substantial income for the Debtors. Copy of corporate charts attached hereto as 

Composite Exhibit “B”.    The Debtors collectively operate a variety of interdependent and 

interconnected revenue producing activities.  In addition to the Debtor’s saleable inventory of 

homes and developed lots, Fiddler’s Creek contains substantial and fully completed operating 

amenities which are enjoyed by the homeowners, including: The Club & Spa at Fiddler’s Creek, 

The Golf Club at Fiddler’s Creek and the Tarpon Club which generate revenue through equity 

and social membership fees, monthly dues, marina boat slip fees, dinning, club and spa services. 

The revenues generated by these activities account for approximately forty (40%) of the total 

revenues generated by the Debtors.    

Specifically, the Alleged SARE Debtors are integral to the overall Fiddler’s Creek 

community and are more particularly described as follows: 

(i)  951 Land Holdings, Ltd. (“951 Land Holdings”) owns certain real property 
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consisting of certain commercial property and vacant land within four (4) non-contiguous parcels 

totaling 52.10 acres.  A portion of such real property consists of vacant land that is encumbered 

by a mortgage held by Key Bank, which debt is guaranteed by Fiddler’s Creek LLC.   The 

remainder of the real property consists of two (2) buildings known as the Fiddler’s Creek Sales 

Center (the “Sales Center”) and the FC Administration Building (the “Corporate Office”), each 

of which is integral and vital to the operations of the collective group of Debtors in general and 

the success of the Fiddler’s Creek community.  Additionally, 951 Land Holdings is a party to a 

Lease Agreement, dated December 14, 2004, with GBFC Development, Ltd., as lessee, for the 

Sales Center.  Pursuant to such Lease Agreement, 951 Land Holdings receives monthly lease 

payments in the amount of $18,118.25.  951 Land Holdings is also a party to a Lease Agreement, 

dated November 1, 2006, with GBFC for the FC Administration Building (the “Corporate 

Office”) and receives from GBFC monthly lease payments in the amount of $68,000.00.  The 

Sales Center and Corporate Office are encumbered by mortgages held by Mellon Bank, which 

debt is guaranteed by Fiddler’s Creek, LLC.  Additionally, 951 Land Holdings owns certain 

undeveloped, unencumbered land with an appraised value of $12,330,000 (the “Undeveloped 

DRI Acreage”). 

(ii) DY Land Associates, Ltd. (“DY Land Associates”) owns certain undeveloped 

land within Fiddler’s Creek.  Such property is encumbered with a note and mortgage in favor of 

Florida Financial Investment, LLC, which is owned and controlled by Aubrey Ferrao, the 

Debtors’ principal.  DY Land Associates is also a lessor under that certain Farm Lease 

Agreement, dated March 18, 1999, as amended, (the “Farm Lease”) with Gargiulo P.R. Inc. 

consisting of approximately 600 acres of farm land (the “Leased Premises”).  The Farm Lease 

generates income of $117,058 per year to DY Land Associates.  Additionally, DY Land 
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Associates is a party to that certain lease with Minnis Bishop, dated December 30, 2006, for 

grazing purposes over 106 acres of land.  

(iii)  DY Land Holdings II, LLC (“DY Land Holdings”) owns certain undeveloped 

real property appraised at $64,000,000, which is encumbered by mortgages held by Tomen 

America, Inc. in the amount of approximately $32,640,136.  A portion of such undeveloped land 

is leased to Gargiulo P.R.Inc., for agricultural purposes.  After the Petition Date, Tomen sold and 

assigned its mortgages to Colonnade.   

(iv) FC Commercial, LLC (“FC Commercial”) owns certain undeveloped land zoned 

commercial, which is appraised at $14,040,000 and encumbered by mortgages held by Tomen 

America, Inc., in the amount of approximately $19,061,771 (the “Tomen Mortgage”).  After the 

Petition Date, Tomen sold and assigned the Tomen Mortgages to Colonnade.  The Tomen 

Mortgage is guaranteed by each of Fiddler’s Creek, LLC, Fiddler’s Creek Management, Inc., FC 

Beach, Ltd., GBFC Development, Ltd., DY Land Associates, Ltd, 951 Land Holdings, Ltd., 

GBFC Marina, Ltd., FC Hotel, Ltd., FC Resort, Ltd, Gulf Bay Hotel Debtors, Ltd., and Gulf Bay 

Hospitality, Ltd. (collectively, the “Tomen Guarantors”). 

(v) FC Parcel 73, LLC (“FC Parcel 73”) owns certain undeveloped land known as 

Parcel 73 with an appraised value equal to $12,000,000 and encumbered by the Tomen 

Mortgage.  After the Petition Date, Tomen sold and assigned the Tomen Mortgage to Colonnade.  

(vi) GB Peninsula, Ltd. (“GB Peninsula”) owns certain unencumbered real property 

consisting of 250 finished developed land lots located in the Veneta subdivision of Fiddler’s 

Creek (the “Veneta Lots”) with an appraised value of $19,660,000.  GB Peninsula also owns a 

100 % membership interest in GBP Development LLC. 

(vii) GBP Development, Ltd. (“GBP Development”) owns real property consisting of 
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multi-family units in the Chiasso and Menaggio sections of the Veneta subdivision of Fiddler’s 

Creek.  The real property is encumbered by a note and mortgage in favor of Fifth Third Bank 

which is guaranteed by GB Peninsula, Ltd.   

(viii) GBFC Development, Ltd.(“GBFC”) owns certain real property consisting of  

multi-family units and lots in the Aviamar subdivision of Fiddler’s Creek.  The real property is 

encumbered by a note and mortgage in favor of Regions Bank. The Regions Note is guaranteed 

by Fiddler’s Creek, LLC.  GBFC also owns 43 unencumbered lots in the Millbrook community 

within Fiddler’s Creek.  Additionally, GBFC is a lessee under the following leases (i) Lease 

Agreement, dated May 22, 2008, with M. Hickey (the “Lessor”) for unit 14-104 of Callista at 

Fiddler’s Creek; (ii) Lease Agreement dated April 28, 2008 with M. Brannigan for Unit 17-102 

of Callista at Fiddler’s Creek; (iii) Lease Agreement, dated December 14, 2004, with 951 Land 

Holdings for the Sales Center; and (iv) Lease Agreement, dated November 1, 2006, for the 

Corporate Office.      

 In this case, although the Alleged SARE Debtors are separate entities for corporate 

governance purposes,6 they remain integrated into the overall operations of Fiddler’s Creek.  

Specifically, the Debtors’ business operations are “integrated” as follows: 

* Common management and control; 

* Vertically integrated operations; 

* Consolidated financial statements for Fiddler’s Creek LLC and its wholly-owned 
subsidiaries include: FC Beach, Ltd, GBFC Development Ltd., DY Land 
Associates, Ltd., 951 Land Holdings Ltd., DY Land Holdings II, LLC, FC 
Commercial, LLC, FC Parcel 73, LLC., FC Golf, Ltd., GBFC Marina Ltd., FC 
Hotel, Ltd., FC Resort, Ltd, Gulf Bay Hotel Company, Ltd., Gulf Bay Hospitality, 
Ltd., and Fiddler’s Creek Management, Inc.; 

 
* Consolidated financial statements for GB Peninsula, Ltd., and its wholly owned 

subsidiary GBP Development, Ltd.; 
                                                 
6  A copy of Debtors’ Corporate Organizational Chart is attached hereto and marked as Composite Exhibit “A”. 
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* Tax returns filed on a consolidated basis for Fiddler’s Creek, LLC and GB 

Peninsula, Ltd.; 
 
* Marketed as a unified fully integrated community; 

* Single auditor and tax advisor; and  

* Cross guaranties among various Debtors. 

In the SARE Motion, the Indenture Trustee fails to address the complex and integrated 

nature of the Alleged SARE Debtors to and with the other 20 jointly administered Debtors.  The 

Indenture Trustee would simply have this Court carve out the Alleged SARE Debtors and their 

assets from this complex corporate structure and overall community without noting or dealing 

with the material and adverse economic effect that such a ruling would have on the viability of 

the overall Fiddler’s Creek project.  In this regard, the Indenture Trustee’s argument 

misconstrues the economic reality of these Chapter 11 cases.  It is simply not economically 

feasible to separate the Alleged SARE Debtors and their assets from the other affiliated and 

jointly administered Debtors and their assets.    

As the court has previously recognized “the Debtors in these Chapter 11 cases as a group 

are part of a premier, fully integrated, master planned residential community known as “Fiddler’s 

Creek” in southwestern Florida.”  See, First Interim Order at ¶F, Second Interim Order at ¶F, 

and Third Interim Order at ¶F.  As a result of the Debtors’ consolidated operations, the viability 

of the community depends on the continued contribution of products, services and amenities 

from each of the Debtors (including the Alleged SARE Debtors).  “We have interlocking assets 

and interlocking dependencies here, although not legally.  There's been no substantive 

consolidation.  We have multiple Debtors.  But the multiple Debtors operate or own properties 

that have been marketed and they're contiguous -- many of them are, some aren't.  But they're 
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marketed as a large community.  And the debts are impacted by each other.” See Transcript, June 

4, 2010, Page 105.  The Court went on to conclude that “there is de facto interdependence in the 

absence of an actual legal or equitable substantive consolidation.”  Id.   Indeed, and as detailed 

herein and previously concluded by the Court, the Debtors operate and exist in an interconnected 

and interdependent business structure that exceeds the confines of the single asset real estate 

entity.  They cannot be viewed in a vacuum that elevates form over substance as the Indenture 

Trustee attempts to do. 

The success of the Fiddler’s Creek Community and its operations is based on the fact that 

it is a single enterprise with a single management team.  All of the properties assembled are 

managed in an efficient and synergistic manner. The properties together are more valuable than 

the properties separately because of this synergistic relationship.  In fact, the Debtors’ collective 

operations are completely contrary to the traditional SARE debtor that seeks protection under the 

Bankruptcy Code in order to forestall a seemingly inevitable collapse while hoping for a miracle 

to happen.  

Moreover, it is clear that the various secured creditors of the Debtors treated and dealt 

with the Debtors as an interrelated and interdependent group of companies in that the secured 

creditors generally required guarantees from the parent companies, namely Fiddler’s Creek, LLC 

and GB Peninsula, Ltd., as well as other Debtors in certain cases.  The requirement and existence 

of such guarantees is clear recognition that the Debtors are interrelated and therefore cannot be 

viewed as separate entities for purposes of the SARE Provisions.  

Under similar facts and circumstances, courts have declined to find the debtor was a 

single asset real estate entity.  See, e.g., In re Club Golf Partners, Case No. 07-40096-BTR-11, 

2007 WL 1176010 (Bankr. E.D. Tex. April 20, 2007) (finding the activities including 
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membership sales, green fees for use of golf course and golf cart fees, driving range and tennis 

court fees, merchandise, food and beverage sales, and the rental of clubhouse for special events, 

golf lessons tournaments and charity events were not incidental to real property ownership).  In 

In re Club Golf Partners, the court noted: 

the Debtor owns real estate but also operates a variety of 
revenue-producing activities on it. It employs third-party 
employees, without whom little or nothing of a revenue-
producing nature would happen on the land; and it enjoys 
revenues from a variety of commercial activities on the 
property, including selling memberships, charging fees or 
prices for access to the public golf course; use of a golf 
cart; use of the driving range; use of the tennis courts; 
merchandise in its pro shop; food and beverages (beer, 
wine, and nonalcoholic) in the restaurant in its clubhouse; 
and use of the clubhouse for special events. 
 
Because its business activities are variegated and multiple 
and are dependent on the entrepreneurial efforts and 
ongoing hard work of its principals and its other 
employees, and because it does not simply lease its 
property to tenants as the owner of true single asset real 
estate such as an apartment house does, the Debtor's golf 
course does not fall within the scope of the definition of 
“single asset real estate” in Code § 101(51B), and the 
Debtor is therefore not subject to Code § 362(d)(3).  

 
2007 WL 1176010 at *6.  See also, In re Prairie Hills Golf & Ski Club, 255 B.R. 228 (Bankr. D. 

Neb. 2000) (Debtor is not a single asset real estate where it builds and sells residences, constructs 

roads to residences, golf and ski areas, removes snow from golf and ski area, sells liquor in the 

clubhouse and leases golf and ski area to third party); Centofante v. CBJ Dev. Inc., (In re CBJ 

Dev. Inc.), 202 B.R. 467 (9th Cir. B.A.P. 1996) (hotel is not single asset real estate because bar, 

gift shop and restaurant constitute significant other business); In re Larry Goodwin Golf, Inc., 

219 B.R. 391 (Bankr. M.D. N.C. 1997) (golf course, golf cart rentals, pool, concessions and 

undeveloped property for sale constitute "substantial business" and not holding property solely 



 27

for income); In re CGE Shattuck LLC, 1999 WL 33457789 (Bankr. D. N.H.1999) (not single 

asset case where real property does not generate substantially all of the debtor's gross income and 

percentage of revenues are derived from pro shop, golf rentals and golf-related services); In re 

Whispering Pines Estate, Inc., 341 B.R. 134 (Bankr. D. N.H. 2006) (finding in addition to bar 

restaurant, gift shop, and tour revenues, debtor’s operation of a hotel is sufficiently active in 

nature to constitute a business other than mere operation of property); In re Scotia Dev., LLC, 

375 B.R. 764, 774-79 (Bankr. S.D. Tex. 2007), aff’d, 508 F.3d 214 (5th Cir. 2007) (debtor’s 

ownership of rights to harvest and sell timber was sufficient to exclude debtor from SARE 

treatment).  See also, In re Philmont Dev. Co., 181 B.R, 220-3 (Bankr. E.D. Pa. 1995) 

(ownership and management of non-debtor affiliates was sufficient to exclude debtor/general 

partner from SARE treatment); In re Klemko, Inc., 181 B.R. 47 (Bankr. S.D. Ohio 1995).  

In Klemko, the debtor operated a marina that not only provided moorings for boats but the 

storage, repair and winterization of boats, as well as showers, food, fuel, a swimming pool and 

related activities for boaters. The court, noting the distinction established in In re Mayer Pollock 

Steel Corp. 174 B.R. 414 (Bankr. E.D. Pa.1994) between a single asset real estate case and one 

in which a business is being conducted, found that the marina did not come within the definition 

of "single asset real estate." Kkemko, 181 B.R. at 51. The court found that, in general, the 

business of a marina was to rent moorings and the evidence had established that the debtor's 

business was something more than just the rental of moorings. Indeed, the sale of food and fuel, 

the availability of a pool and the maintenance of boats are not activities incidental to the 

provision and rental of moorings. 

The cases cited by the Indenture Trustee in support of the SARE Motion are 

distinguishable to the facts of this case.  In Kara Homes, the affiliated debtors identified 



 28

themselves as “single asset real estate” entities in submitting their initial bankruptcy petitions 

and statements of financial affairs.  363 B.R. 399, 401 (Bankr. D. N.J. 2007).  After examining 

the debtors’ operations, the Kara Homes court determined that the activities of acquiring land, in 

addition to planning and marketing communities, were incidental to the debtors’ efforts to sell 

homes, and accordingly the affiliated companies were single asset real estate entities. Id. at 406.  

As reflected herein, the Debtors’ activities go well beyond those that are incidental to the selling 

of real estate.  Indeed, the Kara Homes court noted cases with facts similar to those presented in 

this matter, where a finding of single asset real estate was deemed inappropriate.  Id.  (citing In 

re Prairie Hills Golf & Ski Club, 255 B.R. 228 (Bankr. D. Neb. 2000) (Debtor is not single asset 

real estate where it builds and sells residences, constructs roads to residences, golf and ski areas, 

removes snow from golf and ski area, sells liquor in the clubhouse and leases golf and ski area to 

third party); Centofante v. CBJ Dev. Inc., (In re CBJ Dev. Inc.), 202 B.R. 467 (9th Cir. B.A.P. 

1996) (hotel is not single asset real estate because bar, gift shop and restaurant constitute 

significant other business); In re Larry Goodwin Golf, Inc., 219 B.R. 391 (Bankr. M.D. N.C. 

1997) (golf course, golf cart rentals, pool, concessions and undeveloped property for sale 

constitute "substantial business" and not holding property solely for income); In re CGE 

Shattuck LLC, 1999 WL 33457789 (Bankr. D. N.H.1999) (not single asset case where real 

property does not generate substantially all of the debtor's gross income and percentage of 

revenues are derived from pro shop, golf rentals and golf-related services)).  Moreover, in In re 

Scotia Dev., LLC, also relied on by the Indenture Trustee, the court ultimately held that the 

debtor’s ownership of rights to harvest and sell timber was sufficient to exclude the Debtor from 

SARE treatment. 375 B.R. 764, 774-79 (Bankr. S.D. Tex. 2007), aff’d, 508 F.3d 214 (5th Cir. 

2007).  
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The facts of In re Webb MTN, LLC, another case relied on by the Indenture Trustee, are 

likewise distinguishable from those presented by in this case.  To be sure, as acknowledged by 

the Indenture Trustee, the debtor/developer in that case had only reached the planning stages of 

the community.  In re Webb MTN, LLC , 2008 WL 656271 *4, *6 (Bankr. E.D. Tenn. March 6, 

2008) (“no development has actually commenced upon the Webb Mountain Property, therefore it 

is not producing any income and is passive in nature”).  Here, the Debtors’ business operations 

are functioning and essential to the continued viability of the community.   

Neither Kara Homes nor Philmont Development, both relied on by the Indenture Trustee 

in support of its proposition that the Alleged SARE Debtors should be considered individually 

for purposes of the SARE determination, involved a group of debtors with consolidated, 

interrelated and interdependent business activities.  Indeed, Kara Homes involved individual 

debtors with independent operations.  363 B.R. at 402-403 (noting each affiliated debtor was 

responsible for acquiring developable land; arranging for construction for and then marketing 

and selling the units).  “Marketing, sales and construction [were] handled from a construction 

trailer and model located on each property.”  Id. at 403.  The common area, amenities and 

roadways were still in the construction and development stages.   Id.    

In Philmont Dev. the SARE determination was made as to the limited partnership debtors 

whose only assets were the semi-detached houses each individually purchased from the general 

partner.  181 B.R. at 221.  The court found that the semi-detached homes owned by the limited 

partnership debtors were comparable to the type of real property at issue in a typical single asset 

real estate case, i.e. “an apartment building; office building or ‘strip’ shopping center.”  

C. EVEN IF A SARE DETERMINATION WAS MADE, STAY RELIEF PURSUANT 
TO SECTION 362(D)(3) IS NOT APPROPRIATE GIVEN THE 
CIRCUMSTANCES OF THIS CASE. 
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Pursuant to section 362(d)(3), a secured creditor is entitled to stay relief within (A) 90 

days after commencement of the bankruptcy case (or such date determined by the court for cause 

by an order entered during the first 90 days of the case; or (B) 30 days after the court determined 

the debtor is subject to the SARE requirements, unless the debtor either files a plan having a 

reasonable possibility of being confirmed within a reasonable time or commences making 

interest payments to the secured creditor.   See, 11 U.S.C. § 362(d)(3). 

As indicated above, the Indenture Trustee is not a secured creditor of the Debtors and the 

Debtors’ substantial diverse and interdependent business operations exceed the confines of a 

single asset real estate entity.  However, even if the Court were to find that the Indenture 

Trustee has standing as a secured creditor to seek a SARE designation, the plain language of 

Section 362(d) requires that the party in interest demonstrate that one of the Section 362(d) 

subsections are met.  It is clear from the facts of this case that any motion for relief from the 

stay filed by the Indenture Trustee without the SARE designation will fail because there is 

substantial equity in the Alleged SARE Debtors and the same are necessary to an effective 

reorganization of the entire Fiddler’s Creek project.  At the Third DIP hearing (and prior DIP 

Hearings), the Court found that there is a substantial equity cushion in the collateral securing 

each of the Pre-Petition Liens of the Prepetition Secured Lenders, in particular because of the 

existence of the agreement of the DIP Lender to marshal the Collateral securing the DIP Loan in 

accordance with the “Waterfall” provisions set forth in the DIP Motion, the Commitment Letter 

and the DIP Loan Documents. See, Third Interim Order at ¶M.  The Court further found that 

maintaining and preserving the overall integrated operations of Fiddler’s Creek through the DIP 

Loan provides additional and substantial adequate protection to the Prepetition Secured 

Lenders. See, Third Interim Order at ¶M.   The filing of the SARE Motion is an attempt by the 
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Indenture Trustee to try an end run around having to file a motion seeking stay relief which it 

knows it does not have standing to file and which would otherwise be denied.  

Moreover, despite the mandate in section 362(d)(3) to grant stay relief if the debtor fails 

to file a confirmable plan or commence interest payment to the secured creditors, courts have 

found considerable discretion in determining the manner and extent of such stay relief.  See, In re 

Planet 10, L.C., 213 B.R. 478, 481 (Bankr. E.D. Va. 1997) (conditioning stay relief to allow 

trustee a reasonable time to proceed with 363 sale); In re Archway Apartments, Ltd., 206 B.R. 

463, 465 (Bankr. M.D. Tenn. 1997) (relief from stay under 362(d) does not mandate terminating 

stay); In re View West Condominium Assoc., Inc., Case No. 08-11561-BKC-RAM (July 29, 

2008) (“§ 362(d) specifically gives the Court discretion to modify or condition the stay rather 

than to terminate or annul the stay”); In re Hope Plantation Group, LLC, 393 B.R. 98 (Bankr. D. 

S.C. 2007) (“the Court has discretion to fashion appropriate relief and is not necessarily required 

to terminate the stay outright.”); In re Terraces Subdivisions, LLC, No. A07-0048-DMD, 2007 

WL 2220448 (Bankr. D. Alaska August 2, 2008) (declining to grant full stay relief despite 

debtor’s failure to file confirmable plan or begin interest payments where debtor had presented 

considerable evidence demonstrating that it had the capability of presenting a feasible and 

workable chapter 11 plan). 

             The Debtors have been actively moving its bankruptcy case forward and have made 

remarkable progress during the first five months of this case.  Among other things, the Debtors 

have: 

• Obtained approval of the various first day motions filed in this case and 
implemented the authorizations granted by such orders; 

 
• successfully negotiated and implemented (on an interim basis) a priming and 

secured postpetition financing arrangement (the “DIP Financing”) from Gulf Bay 
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Capital, LLC., that has inspired the confidence of the Debtors’ homeowners’, 
customers, vendors, employees and other key constituents; 

 
• successfully resolved issues with the Fiddler’s Creek Foundation so as to insure 

the continued, uninterrupted operation of the principal amenities at Fiddler’s 
Creek, namely the Club & Spa; 

 
• successfully negotiated agreements with (i) Iberia Bank, N.A., as successor to 

Orion Bank, N.A. in respect of the Tarpon Club Loan and the restaurant facilities 
at the Marco Beach Ocean Resort; (ii) Colonnade Naples, Land, LLC, as 
successor to Tomen America, Inc., (iii) Key Bank National Association; (iii) 
Mellon United National Bank; and (iv) Florida Financial Investments, Inc., with 
regard to their pre-petition liens and security interests; 

 
• successfully negotiated and obtained approval of an agreement with Textron 

Financial Corporation on the terms of a separate debtor-in-possession loan facility 
to be provided by Textron to FC Golf, Ltd., for the operations of the golf course 
and temporary driving range located within Fiddler’s Creek;  

 
• worked with key secured creditors to obtain their consent to the DIP financing 

and approval a 13 week Cash Budget that will carry the Debtors through 
September 2, 2010;   

 
• negotiated an agreement with the Fiddler’s Creek Community Development 

Districts #1 and #2 to advance/loan funds to the CDDs in order to pay a portion of 
the On Roll Assessments for Operations and Maintenance that will ensure 
uninterrupted and continued level of services to the residents and homeowners of  
Fiddler’s Creek; 

 
• utilizing the positive impact of the DIP Financing, together with other critical 

first-day relief granted by this Court, the Debtors’ business operations have been 
ahead of projections with respect to (among other things) home sales – notably 
the Debtors have sold and closed on 5 units generating sales in excess of $3.9 
million since the Petition Date; 

 
• completed and filed their Schedules of Assets and Liabilities and Statements of 

Financial Affairs; 
 

• obtained approval and employment of key professionals to assist the Debtors in 
these chapter 11 proceedings;  

 
• completed and complied with operating guidelines and reporting requirements 

established by the Office of the United States Trustee for Region 21; 
 

• attended and completed the section 341 meeting of creditors; 
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• timely filed monthly Debtor-In-Possession Reports; 
 

• established a bar date for the filing of prepetition claims and implementing court-
approved notice procedures with respect thereto; 

 
• worked extensively and cooperatively with the Official Committee of Unsecured 

Creditors and provided the Committee and its financial advisors with substantial 
documentation and information in order to assist the Committee in fulfilling its 
statutory obligations; and  

 
• received approval authorizing the employment of Moelis & Company, LLC 

(“Moelis & Company”) as the Debtors’ financial advisor and investment banker.  
 

 
The Debtors’ progress in just over five months has laid the necessary foundation to begin 

work on the development of a plan of reorganization.  In the weeks and months to come, the 

Debtors and their creditor constituencies will be working together to try and reach some 

consensus on a plan of reorganization with the valuable assistance of Moelis & Company.    

Here, the Debtors have demonstrated a likelihood of a successful reorganization. The key to this 

reorganization requires that the Alleged SARE Debtors be part of the overall reorganization plan.  

Accordingly, the Court has discretion based upon the progress made by the Debtors to deny the 

relief sought by the Indenture Trustee.  In this case, termination of the automatic stay would not 

be appropriate where the Debtors and their professionals have and continue to make significant 

strides towards a successful reorganization.  

IV.  CONCLUSION 

Based upon the foregoing, the Debtors request that this Court deny the SARE Motion on 

the grounds that the (i) Indenture Trustee is not the real party in interest and thereby does not 

have standing to seek the relief requested in the SARE Motion; and (ii) declare that the 

provisions applicable to entities with SARE as set forth in section 101(51B) and 362(d)(3) do not 

apply to the Alleged SARE Debtors. 
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WHEREFORE, the Alleged SARE Debtors respectfully request that this Court enter and 

Order denying the Motion for Entry of order Determining that Certain Debtors are Subject to the 

Single-Asset Real Estate Provisions of the Bankruptcy Code filed by U.S. Bank National 

Association, as indenture Trustee and grant such further relief as this Court deems just and 

proper.  

Dated: August 10, 2010. 

Respectfully Submitted, 
 
      GENOVESE JOBLOVE & BATTISTA, P.A. 
      Attorneys for Debtors-in-Possession 
      100 Southeast Second Street, Suite 4400 
      Miami, Florida 33131 
      Telephone: (305) 349-2300 
      Facsimile : (305) 349-2310 
 
      By:  /s/ Mariaelena Gayo-Guitian  

Mariaelena Gayo-Guitian, Esq. 
Fla. Bar No.  0813818 
mguitian@gjb-law.com 

 
Paul J. Battista, Esq. 
Florida Bar No. 884162 
pbattista@gjb-law.com 
 
Monique D. Hayes, Esq. 
Florida Bar No. 0843571 
mhayes@gjb-law.com 
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DEBTORS 
 
FIDDLER’S CREEK, LLC, et al 
Attn: Tony DiNardo 
8156 Fiddler’s Creek Pkwy 
Naples, FL 34114 
 
SECURED LENDERS 
 
Regions Bank  
Attn:  Gloria Sloop 
1900 5th Ave N, 12th FL   
Birmingham , AL 35203 
 
Regions Bank  
4851 N Tamiami Trail    
Naples, FL 34103 
 
Regions Bank 
Raymond Miller, Esq. 
Gunster Yoakley 
2 South Biscayne Boulevard, Suite 3400 
Miami, FL 33131-1897 
 
Tomen America, Inc.  
Stuart A. Krause, Esq. 
Zeichner Ellman & Krause  
575 Lexington Ave 
New York, NY 10022 
 
Tomen America, Inc. 
805 Third Avenue 
New York, NY 10022 
 
IberiaBank 
2150 Goodlette Rd.    
Naples, FL 34102 
 
Textron Financial Corporation 
c/o Mark Bloom, Esq. 
Greenberg Traurig 
1221 Brickell Ave 
Miami, FL 33131 
 
 
 
 

Fifth Third Bank 
c/o Brian Giles, Esq. 
Statman, Harris & Eyrich, LLC 
3700 Carew Tower 
441 Vine Street 
Cincinnati, Ohio 45202 
 
Fifth Third Bank 
999 Vanderbuilt Beach Rd    
Naples, FL 34108 
 
Mellon United, N.A.  
Commercial Loan Division  
1111 Brickell Ave, 30th Floor   
Miami, FL 33131 
 
Florida Financial Investments, Inc.  
8156 Fiddler's Creek Pkwy    
Naples, FL 34114 
 
Florida Financial Investments, Inc. 
c/o Donald Kirk, Esq. 
501 E. Kennedy Boulevard  
Suite 1700 
Tampa, Florida 33602 
 
DEBTOR-IN-POSSESSION LENDER 
 
Gulf Bay Capital, Inc. 
c/o Stephen R. Leslie, Esq. 
110 East Madison Street  
Suite 200 
Tampa, Florida 33602-4700 
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CONSOLIDATED TOP 20 
UNSECURED CREDITORS 
 
Aon Risk Services Inc Of NY 
Po Box 7247-7376 
Philadelphia, PA 
19170-7376 
 
Ash City USA 
PMB 816 60 Industrial Pkwy 
Buffalo, NY 14227 
 
 
Avalon Risk Inc. 
240 Cedar Knolls Rd 
Suite 308 
Cedar Knolls, NJ 07927 
 
Bellagio Village Association 
5067 Tamiami Trail East 
Naples, FL 34113 
 
Carriage Limousine LLC 
678 Bald Eagle Dr Ste #4 
Marco Island, FL 34115 
 
Century Link 
Po Box 96064 
Charlotte, NC 28296-0064 
 
Cranberry Crossing 
5067 Tamiami Trail East 
Naples, FL 34114 
 
Evans Oil Company 
3170 S Horseshoe Dr 
Po Box 856 
Naples, FL 34106 
 
FBS Property Tax Abatement LLC 
200 S Biscayne Boulevard 
Suite 2300 
Miami, FL 33131 
 
Grand Western Brands Inc. 
Po Box 21046 
Ft Lauderdale, FL 33335-1046 

 
Guymann Construction Of  FL 
305 Sw 3rd St 
Cape Coral, FL 33991-1961 
 
Jenner & Block LLP 
330 N Wabash Avenue 
Chicago, IL 60611 
 
John Deere Landscapes 
Po Box 23994 
Tampa, FL 33623-3994 
 
Lee County Port Authority 
11000 Term. Access Rd 
#8671 
Ft Myers, FL 33913-8899 
 
Sysco West Coast FL 
Po Box 1839 
Palmetto, FL 34220 
 
Tampa Bay Trane 
902 N Himes 
Tampa, FL 33609 
 
Textron Business Services Inc 
Dept At 40219 
Atlanta, GA 31192-0219 
 
The Advocacy Group At 
Tew Cardenas LLC 
215 South Monroe St Ste 
702 
Tallahassee, FL 32301 
 
Titleist/ Acushnet Company 
Po Box 532402 
Charlotte, NC 28290-2402 
 
United Capital Funding Corp. 
Po Box 31246 
Tampa, FL 33631-3246 
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GOVERNMENTAL ENTITIES 
 
Collier County Tax Collector 
2800 N. Horseshoe Drive 
Naples, FL 34104 
 
The City of Naples 
City Attorney 
735 Eighth Street South, 2nd Floor 
Naples, FL 34102 
 
Internal Revenue Service 
PO Box 21126 
Philadelphia, PA 19114 
 
Internal Revenue Service 
Special Procedures – Insolvency 
7850 SW 6th Court 
Plantation, FL 33324 
 
Special Asst. U.S. Attorney 
2110 First Street, Suite 3-137 
Ft Myers, FL 33901 
 
The Honorable Eric H. Holden, Jr. 
Attorney General of the U.S. 
950 Pennsylvania Avenue, NW Room 4400 
Washington, DC 20530-0001 
 
State of Florida 
Department of Revenue 
c/o Frederick F. Rudzik 
PO Box 6668 
Tallahassee, FL 32314 
 
Securities and Exchange Commission 
Branch of Reorganization 
3475 Lenox Road, N.E., #1000 
Atlanta, GA 30326-1232 
 
Trial Attorney 
U.S. Department of Justice 
Office of the U.S. Trustee, Region 21 
501 E. Polk Street, Suite 1200 
Tampa, Florida 33602 
steven.wilkes@usdoj.gov 
 

NOTICE OF APPEARANCES 
Robert A. Soreano 
E-mail: soriano@gtlaw.com 
Greenberg Traurig, P.A. 
625 East Twiggs Street, Suite 100 
Tampa, Florida 33602 
 
Mark David Bloom  
E-mail: bloomm@gtlaw.com 
Greenberg Traurig, P.A. 
1221 Brickell Avenue 
Miami, Florida 33131 
 
Aaron P. Honaker  
E-mail: honakera@gtlaw.com 
Greenberg Traurig, P.A. 
1221 Brickell Avenue 
Miami, Florida 33131 
 
Jeffrey Gilbert 
E-mail: gilbergj@gtlaw.com 
Greenberg Traurig, P.A. 
401 East Las Olas Boulevard, Suite 2000 
Fort Lauderdale, Florida 33301 
 
Andrew L. Much (Georgia Bar No. 527875) 
E-mail: amuch@textronfinancial.com 
Textron Financial Corporation 
11575 Great Oaks Way, Suite 210 
Alpharetta, GA 30022 
 
Stephen R. Leslie, Esq  
Stichter, Riedel, Blain & Prosser, P.A.  
Attorneys for Gulf Bay Capital, Inc. 
110 Madison Street - Suite 200 
Tampa, Florida 33602 
Email: sleslie@srbp.com 
 
Mark D. Hildreth, Esquire 
Attorney for Iberia Bank 
Shumaker, Loop & Kendrick, LLP 
PO Box 49948 
Sarasota, FL 34230-6948 
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Michael P. Shuster, Esq. and 
Jeffrey S. Kannensohn, Esq. 
9132 Strada Place, 3rd Floor 
Naples, Florida 34108-2683 
mshuster@porterwright.com 
jkannensohn@porterwright.com 
 
Fortney Gross, Esq.  
Counsel for Regions Bank 
Gunster, Yoakley& Stewart, P.A.  
777 South Flagler Drive, Suite 500E  
West Palm Beach, FL 33401  
Email: lgross@gunster.com 
 
David M. Landis, Esq. 
Jon E. Kane, Esq. 
Counsel for Tomen America, Inc 
Mateer & Harbert, P.A. & 
225 E. Robinson Street, Suite 600 
Post Office Box 2854 
Orlando, Florida 32802-2854 
Email: dlandis@mateerharbert.com 
Email jkane@mateerharbert.com 
 
Patricia A. Redmond, Esq. 
predmond@stearnsweaver.com 
Counsel for Aubrey Ferrao 
Stearns Weaver Miller Weissler  
Alhadeff & Sitterson, P.A. 
Museum Tower, Suite 2200 
150 West Flagler Street 
Miami, Florida 33130 
 
Glenn S. Vician, Esq. 
8605 Broadway 
Merrilville, Indiana 46410 
Glennsvician2@bbbvonline.com 
 
Douglas M. Gonzalez, Esq. 
200 East Broward Blvd. St. 1900 
Suie 1900 
Fort Lauderdale, FL 33301 
dgonzalez@wsh-law.com 
 
 
 
 

Carla Barrow, Esq. 
Attorney for CDD 
200 East Broward Blvd. St. 1900 
Suite 1900 
Fort Lauderdale, FL 33301 
cbaroow@wsh-law.com 
 
John B. Hutton, Esq. 
Counsel for US Bank National Asoc. 
GREENBERG TRAURIG, P.A. 
1221 Brickell Avenue 
Miami, FL 33131 
huttonj@gtlaw.com 
 
Warren S. Bloom, Esq. 
Amy E. Lowen, Esq. 
GREENBERG TRAURIG, P.A. 
450 S. Orange Avenue, Suite 650 
Orlando, FL 32801 
bloomw@gtlaw.com 
lowena@gtlaw.com 
 
Diane L. Jensen, Esq. 
Local Counsel for Regions Bank 
Pavese Law Firm 
Post Office Drawer 1507 
Ft. Myers, FL 33902 
 
Jules S. Cohen, Esq. 
Counsel for Colonnade Naples Land LLC 
Akerman Senterfitt 
POB 231 
420 S. Orange Ave. 
Suite 1200 
Orlando, FL 32802-0231 
jules.cohen@akerman.com 
 
Edmund Whitson, Esq. 
Counsel for Colonnade Naples Land LLC 
Akerman Senterfitt 
SunTrust Financial Center 
401 E. Jackson St. 
Suite 1700 
Tampa, FL 33602-5250 
Edmund.whitson@akerman.com 
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Glenn & Dawn Vician 
467 Scarborough Rd 
Valparaiso, IN 46385 
  
Stephen & Sheila Shulman 
5402 Waldenhill Court #50 
Ypsilanti, MI 48198-9654 
  
Matthew & Christine Suffoletto 
1420 N. Negle Avenue 
Pittsburgh, PA 15206-1118 
  
Steven & Ellen Taub 
POB 18547 
Tampa, FL 33697-8547 
  
Steven & Ellen Taub 
107 Wisteria Lane 
Media, PA 19063 
  
Raymond & Carole David 
8579 Bellagio Drive 
Naples, FL 34114-6434 
 
 
AD HOC HOMEOWNERS’ 
COMMITTEE 
 
Phillip Brougham 
pbrougham@earthlink.net 
 
Sandy Carinci 
smcarinci@yahoo.com 
 
Torben Christensen 
flyfan@aol.com 
 
Chairperson of  the Homeowners Committee 
is Phillip Brougham 
pbrougham@earthlink.net 
 
Al Love 
alove41@comcast.net 
 
Dave Yates 
dyates3@comcast.net 
 

Jordi Guso, Esq 
Counsel for Ad Hoc Homeowners 
Committee 
200 South Biscayne Boulevard  
Suite 1000 
Miami, FL  33131 
E-mail: JGuso@bergersingerman.com  
 
David S. Jennis, Esq. 
Jennis & Bowen, P.L. 
400 N. Ashley Dr 
Ste 2540 
Tampa, FL 33602-4317 
djennis@jennisbowen.com 
 



 
 
 

EXHIBIT A 



















 
 
 
 
 

COMPOSITE  
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Tax ID # 59-3692447

GB Peninsula, Inc.

AJF

Owner

GBP Development, Ltd.

General Partner

GB Peninsula and GBP Development Chart

AJF

Limited Partner

Tax ID # 59-3692446

GB Peninsula, Ltd.
GBP Development, LLC.

General Partner

100%

Limited Partner


