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UNITED STATES BANKRUPTCY COURT 
MIDDLE DISTRICT OF FLORIDA 

FORT MYERS DIVISION 
www.flmb.uscourts.gov 

 
In re:        Chapter 11 
 
FIDDLER’S CREEK, LLC, et al.    Case No. 9:10-bk-03846-ALP 
 
       (Jointly Administered under 
  Debtors.    Case No. 9:10-bk-03846-ALP) 
________________________________/ 
 

RAYMOND DAVID AND GLENN VICIAN’S VERIFIED 
EMERGENCY MOTION FOR LIMITED RECONSIDERATION1 OF ORDER 

GRANTING DEBTORS’ MOTION FOR AN ORDER ENFORCING THE 
AUTOMATIC STAY AND TO STAY EFFECTIVENESS OF THE ORDER 

PENDING FURTHER REQUESTS FOR RECONSIDERATION OR APPEAL  
 

Raymond David (“David”) and Glenn S. Vician (“Vician”), along with Matthew 

Suffoletto (“Suffoletto”), Steven Taub (“Taub”), Stephen Shulman (“Shulman”), Robert 

Stochel (“Stochel”), and Eric Vasquez (“Vasquez”) (together, the “Respondents”), by 

counsel and pursuant to Fed.R.Bankr.P. 9024 hereby move for (a) reconsideration of the 

portion of this Court’s Order (A) Granting Debtors’ Motion for an Order Enforcing the 

Automatic Stay, and (B) Reserving Ruling on the Debtors’ Request to Hold Plaintiffs 

Matthew Suffoletto, Raymond David, Steven Taub and Stephen Shulman and Attorneys 

Robert Stochel, Glenn Vician and Eric Vasquez in Contempt of Court for the Intentional 

and Willful Violation of the Automatic Stay and for the Award of Sanction in Connection 

Therewith (Doc. No. 362) (the “Order”) requiring dismissal (defined below as the 

“Dismissal Provision”) of  the civil action currently pending before the United States 

                                                 
1  The Respondents (as defined herein) reserve the right to seek reconsideration of the Order on other 
grounds or file a notice of appeal (or leave to seek an interlocutory appeal) within fourteen days from the 
entry of the order as provided by Fed.R.Bankr.P. 8002(a) and 9023. 
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Court for the Middle District of Florida (defined below as the “Civil Action”) and (b) 

staying the effectiveness of the Order pending reconsideration or appeal of the Order, and 

particularly, the Dismissal Provision.  In support thereof, the Respondents state as 

follows: 

BACKGROUND 

1. On February 23, 2010, (the “Petition Date”), the Debtor, Fiddler’s Creek, 

LLC and each of the twenty-seven (27) of its subsidiaries and affiliates (collectively, the 

“Debtors”) filed a voluntary petition under Chapter 11 of the Bankruptcy Code (the 

“Bankruptcy Cases”).  The Bankruptcy Cases are jointly administered under case No. 

9:10-bk-03846-ALP, the designated lead case. 

2. On May 11, 2010, the Debtors filed the Debtors’ Motion for an Order (I) 

Enforcing the Automatic Stay (II) Awarding Sanctions for Intentional and Willful 

Violation of the Automatic Stay and (III) Holding Plaintiffs Matthew Suffoletto, Raymond 

David, Steven Taub and Stephen Shulman and Attorneys Robert Stochel, Glenn Vician 

and Eric Vasquez in Contempt of Court (Doc. No. 203) (the “Motion”) and on May 24, 

2010, the Supplement to Debtors’ Motion for an Order (I) Enforcing the Automatic Stay 

(II) Awarding Sanctions for Intentional and Willful Violation of the Automatic Stay and 

(III) Holding Plaintiffs Matthew Suffoletto, Raymond David, Steven Taub and Stephen 

Shulman and Attorneys Robert Stochel, Glenn Vician and Eric Vasquez in Contempt of 

Court (Doc. No. 222) (the “Supplement”).  Through the Motion and the Supplement, the 

Debtors sought the entry of an order “(I) enforcing the automatic stay, (II) awarding 
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sanctions2 for intentional and willful violation of the automatic stay, (III) holding 

Plaintiffs Matthew Suffoletto, Raymond David and Stephen Shulman and Attorneys 

Robert Stochel, Glenn Vician and Eric Vasquez in contempt of court, and (IV) granting 

such other and further relief as is just and proper.”3 

3. David, Suffoletto, Taub, and Shulman are plaintiffs in a civil action styled 

Matthew Suffoletto, Raymond David, Steven Taub, and Stephen Shulman, Individually 

and on Behalf of all Persons Similarly Situated, vs. Aubrey J. Ferrao, Case No. 2:10-cv-

241-FTM-36-DNF, pending in the United States District Court, Middle District of 

Florida, Ft. Myers Division (the “Civil Action”).4  David, together with the other 

plaintiffs, is represented by Vician, Stochel, and Vasquez in connection with the Civil 

Action. 

                                                 
2  The Supplement suggests that such sanctions should include but not be limited to, “(i) 
reimbursement of the fees and expenses of Debtors’ counsel in preparing and prosecuting the Motion and 
the Supplement, (ii) removal of Vician and David from the Committee, (iii) punitive damages against the 
Plaintiffs and Plaintiffs’ Counsel for their willful and intentional violation of the Automatic Stay, and (iv) 
such other sanctions as are just and necessary in this situation.” 
 
3  Neither the Motion nor the Supplement sought the specific remedy of a mandatory dismissal of the 
Civil Action (as defined herein), let alone within five (5) business days of the entry of an order on the 
Motion, and that request was never raised or argued at any of the hearings on the Motion. 
 
4  The Civil Action is premised on Aubrey J. Ferrao’s (“Ferrao”) actions in diverting and 
misappropriating certain escrow monies deposited by golf members in the Debtors’ development.  The 
Plaintiffs in the Civil Action have filed a Motion for Certification of a Class of Plaintiffs who asserts 
similar claims against Ferrao. The Civil Action asserts three claims against Ferrao: (a) for dissipation of 
escrow monies, (b) for conversion, and (c) to hold Ferrao liable for the Debtors’ debts as an alter ego or to 
“pierce the corporate veil.”  Ferrao, the sole defendant in the Civil Action, is not a debtor in these 
Bankruptcy Cases.  Based on the Schedules, statements, and other papers filed in these Bankruptcy Cases, 
Ferrao is not a co-debtor or guarantor of any debts scheduled by the Debtors.  Other than the Motion and 
Supplement, the Debtors have not filed any adversary proceeding or sought any form of injunctive relief 
that would enjoin or extend the automatic stay to the Civil Action against Ferrao. 
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4. On June 4, 2010, the Court conducted a hearing on the Motion, 

Supplement and Response.  The Debtors did not request a dismissal of the Civil Action, 

nor was there any discussion of what was the appropriate action to be taken in connection 

with the Civil Action in the event the Court determined that the Civil Action was subject 

to the automatic stay. 

5. On August 20, 2010, the Court announced its oral ruling.  The transcript of 

the August 20th hearing, attached hereto as Exhibit “A” does not reflect any direction 

regarding the disposition of the Civil Action, other than the determination that the 

automatic stay applied. 

6. On September 15, 2010, the Court entered the Order, which had not been 

circulated or otherwise provided by Debtors’ counsel to either Vician or the undersigned 

for review prior to submission to the Court and its entry.5  Most notably, decretal 

paragraph 4 of the Order provides that “(t)he Plaintiffs and Plaintiffs’ Counsel are 

prohibited from prosecuting in any manner the Class Action Lawsuit, and the claims 

asserted therein, and are hereby directed to dismiss the Class Action Lawsuit within five 

(5) business days after the date hereof” (the “Dismissal Provision”).  Neither the form 

nor the content of the emphasized portion of the Dismissal Provision had previously been 

argued or raised by the Debtors with the Court or counsel for the Respondents. 

 

 

 

                                                 
5  Ironically, the undersigned has been copied on multiple emails from the Debtors’ counsel since the 
June 4th hearing. 
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ARGUMENT 

7. The Respondents seek the entry of an order that grants this motion for 

reconsideration at least as to the Dismissal Provision because (a) the Respondents had no 

notice of or opportunity to object to the Dismissal Provision; (b) the Dismissal Provision 

prejudices and irreparably harms the Respondents; and (c) the limitations imposed by the 

Dismissal Provision improperly deprive the Respondents of their opportunity to seek 

reconsideration of or any appeal of this Order or any final order on the Motion.6 

A. The Respondents had no notice of or opportunity to object to the Dismissal 
Provision.  
 

8. To preserve due process rights, notice and the opportunity to object are a 

bedrock principles of bankruptcy law and procedure.  Western Auto Supply Co. v. Savage 

Arms. Inc. (In re Savage Indus.), 43 F.3d 714, 720 (1st Cir 1994) (“Notice is the 

cornerstone underpinning Bankruptcy Code procedure”); Westchester Surplus Lines Ins. 

Co. v. Surfside Resort & Suites, Inc. (In re Surfside Resort and Suites, Inc.), 344 B.R. 

179, 187 (Bankr. M.D. Fla. 2006) (“notice is the bedrock of any procedurally proper 

bankruptcy case”).  Courts have consistently recognized the importance of notice 

pleading in the bankruptcy process.  In re Nat’l Gypsum Co., 208 F.3d 498, 510 (5th Cir. 

2000) (Bankruptcy Code is replete with provisions requiring proper notice to all parties 

affected by the proceedings). 

                                                 
6  The Respondents recognize that the court spent significant time and effort on the issues raised in 
the Motion, and while the Respondents disagree with the Court’s conclusion, they did not intend to seek 
reconsideration of the Court’s substantive ruling that the automatic stay applied to the Civil Action, with 
the intention that the Respondents would seek relief through a request for an interlocutory appeal.  
However, the Debtor’s inclusion of a provision in the Order that was neither briefed, nor argued, nor ruled 
upon mandates this Motion for Reconsideration. 
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9. The Respondents had no notice of or opportunity to object to the 

Dismissal Provision because the request was not (i) sought in the Motion, (ii) argued at 

the hearing on June 4, 2010, (iii) announced as part of the Court’s oral ruling on August 

20, 2010, or (iv) reviewed by the Respondents or their counsel prior to the submission of 

the Order to the Court.   

10. For the reasons set forth below, the Respondents would have objected to 

the inclusion of the Dismissal Provision had the issue been raised at either of the hearings 

or been given the opportunity to review the Order.  At minimum, the Respondents should 

have had, and should have, the opportunity to present the Court with an alternative 

method of effectuating its ruling on the Motion that provides the Debtors and Ferrao with 

the relief the Court has determined they are entitled to without undue prejudice, expense, 

and potentially irreparable harm in the event a reviewing court disagrees with this Court’s 

conclusions.   

B. The Dismissal Provision prejudices and irreparably harms the Respondents. 

11. The Dismissal Provision essentially provides the Debtors with mandatory 

injunctive relief (although such relief was never sought by the Debtors or previously 

ordered by the Court) through its direction that the Civil Action be dismissed before any 

review or reconsideration of the Order be accomplished.  The Court’s ruling could have 

more appropriately been effectuated by the simple filing of the Order with the District 

Court and a request of stipulation for stay or abatement of the Civil Action pending 

further proceedings.  This approach would more than address the concerns actually 
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addressed in the Debtors’ Motion (i.e. cost and inconsistent results) in a way that would 

be neither punitive nor prejudicial. 

12. Furthermore, to the extent the Dismissal Provision effectuates injunctive 

relief, the Debtors have once again short-circuited the fundamental requirements of the 

law for such relief in that they have failed to establish that they will suffer irreparable 

injury if the Civil Action is not dismissed or that threatened injury to the Debtors 

outweighs the harm of an injunction to the Respondents.  Moreover, the Dismissal 

Provision does not serve the public interest as it actually disrupts the status quo and may 

result in the permanent loss of rights by some members of the class in the underlying 

Civil Action by virtue of the statute of limitations.   

13. On the other hand, the Respondents can establish irreparable injury that 

will result if the Dismissal Provision is enforced and that staying its effectiveness will not 

prejudice the Debtors in any way.  Staying the effectiveness of the Order through the 

resolution of any motion for reconsideration or appeal preserves the status quo, as neither 

the Respondents nor the District Court will take any further action in the Civil Action 

based upon the Order, allowing the Debtors and Ferrao to enjoy the benefit of the 

automatic stay, unless and until the Order is reconsidered by this Court or reviewed upon 

appeal.   

14. If the Civil Action is dismissed prematurely, prior to the resolution of any 

motion for reconsideration or appeal, the Respondents are irreparably harmed by 

potential extinguishment of claims and loss of the significant financial investment in the 

Civil Action. 
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15. Essentially, if the Civil Action is dismissed, the Respondents may be left 

without any remedy to see meaningful review of the Order.  If the Court’s ruling on the 

application of the automatic stay is upheld, the filing of the Civil Action is deemed void, 

but any applicable statute of limitations would be tolled under Section 108 of the 

Bankruptcy Code, allowing the Respondents to later pursue their claims against Ferrao in 

the event (i) the chapter 11 case is dismissed, (ii) the Court ultimately lifts the stay, (iii) 

Ferrao is not given the benefit of a third party injunction, or (iv) a reviewing court 

determined that the automatic stay should not apply.   

16. However, should the District Court agree with Respondents that the 

automatic stay does not apply (and never did), the Respondents will be without a remedy 

if their Civil Action is dismissed, as there would be no automatic stay to toll the statute of 

limitations, potentially resulting in the lapse of a significant number of class member 

claims.  Under section 95.11(3) of the Florida Statutes, there is only a four year statute of 

limitations regarding some of the claims asserted Respondents against Ferrao.  Those 

class claims are presently being tolled by the Respondents’ pending class certification 

motion. Many of the existing class members’ claims arose about four years prior to the 

filing of the Civil Action.  The enforcement of the Dismissal Provision would result in 

the extinguishment of numerous class claims while the appeal proceeds, particularly if 

Respondents are successful in convincing the District Court that the automatic stay does 

not apply.7 

                                                 
7  Attesting to the skill of the Debtors’ counsel, the Respondents are in the proverbial “catch 22” 
where a successful appeal of the Order could result in the loss of multiple claims if the Civil Action is 
dismissed. 
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17. The Dismissal Provision also unnecessarily imposes hardship and 

consequences on the Respondents that could be avoided by a different method of 

effectuating the ruling embodied by the Order.  Notwithstanding the statute of limitations 

issues, the Respondents and other class members would suffer the tremendous expense of 

having to re-file a new case (after reversal on appeal), and then have to re-file the class 

certification brief and appendix. 

18. Staying the effectiveness of the Dismissal Provision through the resolution 

of any motion for reconsideration or appeal will not prejudice the Debtors, as the Civil 

Action will essentially be held in abeyance until the conclusion of the appeals process.   

C. The limitations imposed by the Dismissal Provision unfairly deprive the 
Respondents of their opportunity to seek reconsideration of or appeal the Order. 
 

19. Because the Dismissal Provision requires the Respondents to dismiss the 

Civil Action within five (5) business days of the entry of the Order, or by Wednesday, 

September 22, 2010, the Respondents are deprived of the fourteen (14) days proscribed 

by Fed.R.Bankr.P. 8002(a) to file notice of appeal and by Fed.RBankr.P. 9023 to file a 

motion for reconsideration. 

20. While Respondents believe that by deferring ruling on the Debtors’ 

request for sanctions, the Court did not intend for its ruling at the August 20th hearing to 

give rise to a final, appealable order, it is unclear whether the addition of the Dismissal 

Provision makes the order a final, appealable order. 8   

                                                 
8  The Respondents acknowledge that generally, an order granting judgment on the issue of liability 
but that defers ruling on sanctions or damages is not considered a final, appealable order.  Atlas v. 
Dzikowski, 210 F.3d 1305, 1307 (11th Cir. 2000).  However, the Respondents believe that the addition of 
the Dismissal Provision may make the Order final, inasmuch as the Order compels the Respondents to take 
specific action or risk being in contempt. 
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21. The Dismissal Provision is particularly prejudicial under these 

circumstances, as the Respondents may not even be able to immediately appeal the 

Order, or the Order may give rise to an interlocutory appeal.  Whether an appeal is 

interlocutory requires an additional judicial determination, which surely will not be made 

before the Dismissal Provision is effective.     

22. Regardless of whether the Order is final or appealable, the relief provided 

by the Dismissal Provision essential deprives the Respondents of their ability to pursue 

reconsideration of the Order, an interlocutory appeal or any appeal of the Order or 

subsequent final order, as the Respondents are forced to comply with the Order and 

abandon their cause of action, or run the risk of being in contempt of court by attempting 

to preserve their rights in the event the Respondents determine a further motion for 

reconsideration or appeal is appropriate.9 

23. To preserve the Civil Action and the Respondents’ rights with respect to 

the Civil Action, the Respondents respectfully request that effectiveness of the Dismissal 

Provision be stayed pending the resolution of any subsequent motion for reconsideration 

or appeal of this Order or any final order on the Motion. 

 WHEREFORE, the Respondents respectfully request the entry of an order (i) 

granting this limited Motion for Reconsideration; (ii) striking the Dismissal Provision or 

staying its effectiveness until the resolution of any subsequent motion for reconsideration  

 

                                                 
9  The Respondents fully anticipate that the Debtors will file a motion attacking them for failing to 
comply with an order that was not even circulated and seeking additional sanctions. 
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or appeal of this Order or any final order on the Motion; and (iii) for such other relief as 

is just.  

 DATED this 20th day of September, 2010. 

 

      /s/ Glenn S. Vician    
      Glenn S. Vician 
      Bowman, Heinz, Boscia, & Vician, PC 
      8605 Broadway 
      Merrillville, IN  46410 
      Telephone: (219) 769-6671 
      Facsimile: (219) 738-3044 
      glennvician@bhbvonline.com 
 
 
 
      /s/ David S. Jennis    
      David S. Jennis 

Florida Bar No. 775940 
Kathleen L. DiSanto 
Florida Bar No. 58512 
Jennis & Bowen, P.L. 
400 N. Ashley Dr., Ste. 2540  
Tampa, FL 33602 
Telephone: (813) 229-1700 
Facsimile: (813) 229-1707 

      Email: djennis@jennisbowen.com  
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that  a true and correct copy of the foregoing Response has 

been furnished via CM/ECF service to Counsel for Debtors, Bart Houston 

(bhouston@gjb-law.com), Paul J. Battista (pbattista@gjb-law.com), Mariaelena Gayo-

Guitian (mguitian@gjb-law.com), and Michael L. Schuster (mschuster@gjb-law.com),  

200 East Broward Blvd., Suite 1110, Ft. Lauderdale, FL 33301; Steven Wilkes 

(steven.wilkes@usdoj.gov), Office of the United States Trustee, 501 E. Polk Street, Suite 

1200, Tampa, FL 33602; Counsel for the Official Committee of Unsecured Creditors, 

Debi Evans Galler (dgaller@bergersingerman.com), Jordi Guso 

(jguso@bergersingerman.com),  Paul S. Singerman (singerman@bergersingerman.com), 

Berger Singerman, P.A., 200 South Biscayne Blvd., Suite 1000, Miami, FL 33131; 

Counsel for Aubrey Ferrao, Patricia Redmond (predmond@stearnsweaver.com), 150 

West Flagler Street, Suite 2200, Miami, FL 33130; and to those parties receiving 

electronic notices via CM/ECF in the normal course of business on this 20th day of  

September, 2010.  

      /s/ David S. Jennis    
      David S. Jennis 
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VERIFICATION 

The undersigned, Glenn S. Vician, hereby affirms and declares as follows: 

I am counsel for the plaintitTs in a civil action styled Matthew SujJo/etlo, 
Raymond David, Steven Taub, and Stephen Shulman, Individually and on Behalf of all 
Persons Similarly Siluated, V8, Aubrey J. Ferrao, Case No.2: 1 O-cv-241-FTM-36-DNF; I 
have personal knowledge of the facts and circumstances set forth in Raymond David and 
Glenn Vician's Verified Emergency Malian/or Limited Reconsideration a/Order 
Granting Debtors' Motionfor an Order Eriforcing the Automatic Stay and to Stay 
Effectiveness of the Order Pending Further Requestsfor Reconsideration or Appeal (the 
"Verified Motion") including the exhibits attached thereto, which are true and correct 
copies of the originals; I have read the Verified Motion; the facts stated in the Verified 
Motion are true and correct; and I have freely and voluntarily executed the Verified 
Motion on behalf of the Respondents, and I am authorized to execute this Verified 
Complaint for the Respondents. 

Pursuant to 28 U .S.C. § 1746, I hereby declare under penalty of perjury, that the 
foregoing statements are true and correct on this 20th day of September 2010. 

BY:~ 
q,t{nn S. Vician 
Counsel for the Plaintiffs io the Civil Action 

lQ(lIJIB88,Dl)C;1 ~ 12 

P 1/1 



mpalmer
Typewritten Text
EXHIBIT "A"


















































