Case 1:11-cv-00056-TCB Document 113

Filed 08/24/11 Page 1 of 6

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
SECURITIES AND EXCHANGE
COMMISSION,

:
:
:
:
:
:
:
:
:
:
:
:
:
:

Plaintiff,
v.
STANLEY J. KOWALEWSKI
and SJK INVESTMENT
MANAGEMENT, LLC,
Defendants.

Civil Action No.: 1:11-cv-0056-TCB

MOTION FOR FINAL JUDGMENT ON DISGORGEMENT
AND CIVIL PENALTIES
Plaintiff Securities and Exchange Commission (“Commission”) respectfully
moves that the Court set and enter final judgment on disgorgement and civil
penalties against Defendant Stanley J. Kowalewski (“Kowalewski”).
As provided in the Court’s June 29 Order Permanently Enjoining Defendant
Kowalewski and Ordering Other Relief [Dkt 101], to which Kowalewski expressly
consented on June 28, 2011 [Dkt 97-1, 97-2]:
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V.
Upon motion of the Commission, the Court shall determine whether it
is appropriate to order disgorgement of ill-gotten gains and/or a civil
penalty pursuant to Section 20(d) of the Securities Act of 1933
(“Securities Act”) [15 U.S.C. § 77t(d)], Section 21(d)(3) of the
Securities Exchange Act of 1934 (“Exchange Act”) [15 U.S.C. §
78u(d)(3)] and Section 209(e) of the Investment Advisers Act of 1940
(“Advisers Act”) [15 U.S.C. § 80b-9(e)], and, if so, the amount(s) of
the disgorgement and/or civil penalty. If disgorgement is ordered,
Defendant shall pay prejudgment interest thereon, calculated from
January 6, 2011, based on the rate of interest used by the Internal
Revenue Service for the underpayment of federal income tax as set
forth in 26 U.S.C. § 6621(a)(2). In connection with the Commission’s
motion for disgorgement and/or civil penalties, and at any hearing
held on such a motion: (a) [Kowalewski] will be precluded from
arguing that he did not violate the federal securities laws as alleged in
the Complaint; (b) [Kowalewski] may not challenge the validity of the
Consent or this Order; (c) solely for the purposes of such motion, the
allegations of the Complaint shall be accepted as and deemed true by
the Court; and (d) the Court may determine the issues raised in the
motion on the basis of affidavits, declarations, excerpts of sworn
deposition or investigative testimony, and documentary evidence,
without regard to the standards for summary judgment contained in
rule 56(c) of the Federal Rules of Civil Procedure. (emphasis added).
As set forth in the Commission’s initial complaint and its Emergency
Motion for Temporary Restraining Order and Other Relief against Kowalewski
and SJK [Dkt. 1, 2], which are incorporated herein by reference, Defendant
Kowalewski misappropriated for his personal benefit millions of dollars of investor
money entrusted to his management and the management of Defendant SJK
Investment Management, LLC (“SJK”), a registered investment adviser wholly
2
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owned and controlled by him. Kowalewski marketed two “hedge fund of funds”
(collectively, the “Absolute Return Funds”) to various institutional investors, most
of which are pension funds, school endowments, hospitals and non-profit
foundations (“Investors”). Kowalewski induced the Investors to invest
approximately $65 million in the Absolute Return Funds through written material
misrepresentations and material omissions.
In August 2009, almost immediately after receiving the first round of
investor funds, Kowalewski began diverting the Investors’ money to pay his
personal expenses on the pretext that such expenses were “start-up” expenses for
the Absolute Return Funds.
In December 2009, Kowalewski formed a new, undisclosed fund, wholly
controlled by him, the SJK Special Opportunities Fund LP (“Special Opportunities
Fund”). Following its formation, Kowalewski proceeded to have the Absolute
Return Funds “invest” over $16 million in this new fund. From there, Kowalewski
secretly diverted to himself millions of dollars through various self-dealing
transactions. Such transactions included having the Special Opportunities Fund:
(a) buy his personal homes for $3.8 million, (b) purchase a vacation beach home
for his use for $3.9 million, and (c) pay SJK over $10 million in unfounded fees, of
which he paid himself $7.6 million as “loans”, “advances” or “salary draws.”
3
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To hide and further conceal his scheme, Kowalewski sent fraudulent
monthly account statements to the Investors and/or their representative(s) which
grossly inflated the actual asset values of the assets under management of the
Special Opportunities Fund, while never disclosing its existence to the Investors.
As set forth in the accompanying Memorandum of Law in support of this
Motion and the accompanying Declaration of James R. Begnaud, CPA, the total
amount to be disgorged by Kowalewski is $8,420,923.45, plus prejudgment
interest of $193,610.40. Additionally, pursuant to Section 20(d) of the Securities
Act [15 U.S.C. § 77t(d)], Section 21(d)(3) of the Exchange Act [15 U.S.C. §
78u(d)(3)] and Section 209(e) of the Advisers Act [15 U.S.C. § 80b-9(e)] and
applicable case law, the Court may impose substantial penalties for Kowalewski’s
egregious misconduct that has resulted in the loss of millions of dollars to
Investors.
Accordingly, the Commission respectfully requests that the Court set and
enter final judgment:
1.

Setting disgorgement and prejudgment interest against Kowalewski in

the total amount of $8,614,533.85; and
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Setting civil penalties pursuant to Section 20(d) of the Securities Act

[15 U.S.C. § 77t(d)], Section 21(d)(3) of the Exchange Act [15 U.S.C. § 78u(d)(3)]
and Section 209(e) of the Advisers Act [15 U.S.C. § 80b-9(e)] in an amount to be
determined by the Court.

Dated: August 24, 2011
Respectfully submitted,
By: /s/ Paul T. Kim
Senior Trial Counsel
Georgia Bar No. 418841
Email: kimpau@sec.gov
Alex Rue
Senior Trial Counsel
Georgia Bar No. 618950
Email: ruea@sec.gov

COUNSEL FOR PLAINTIFF
Securities and Exchange Commission
3475 Lenox Road, N.E., Suite 500
Atlanta, GA 30326-1232
Tel. No.: (404) 842-7600
Fax No.: (404) 842-7633
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
SECURITIES AND EXCHANGE
COMMISSION,

:
:
:
:
:
:
:
:
:
:
:
:
:
:

Plaintiff,
v.
STANLEY J. KOWALEWSKI
and SJK INVESTMENT
MANAGEMENT, LLC,
Defendants.

Civil Action No.: 1:11-cv-0056-TCB

MEMO OF LAW IN SUPPORT OF FINAL JUDGMENT ON
DISGORGEMENT AND CIVIL PENALTIES
Plaintiff Securities and Exchange Commission (“Commission”) respectfully
moves that the Court set and enter final judgment on disgorgement and civil
penalties against Defendant Stanley J. Kowalewski (“Kowalewski”) pursuant to
the Court’s June 29, 2011 Order Permanently Enjoining Defendant Kowalewski
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and Ordering Other Relief. 1 In support of this motion, the Commission shows the
Court as follows:
I.

FACTS
Beginning in the summer of 2009 and continuing through January 6, 2011,

Defendant Kowalewski misappropriated for his personal benefit approximately
$8.4 million of investor money entrusted to his management and the management
of Defendant SJK Investment Management, LLC (“SJK”), a registered investment
adviser wholly owned and controlled by him. Kowalewski marketed two “hedge
fund of funds” (collectively, the “Absolute Return Funds”) to various institutional
investors, most of which are pension funds, school endowments, hospitals and nonprofit foundations (“Investors”). 2 Kowalewski induced the Investors to invest
approximately $65 million in the Absolute Return Funds through written material
misrepresentations, including his false claims that: (a) “substantially all” of the
money invested in the funds would be invested in “unaffiliated” underlying hedge

1

Kowalewski consented to the entry of the Court’s June 29 order. [Dkt 97-1,
97-2]

2

For purposes of this Motion, “Investors” is defined to include those eleven
third party entities which invested in the Absolute Return Funds, but excludes
Kowalewski and his wife (who invested $700,000); Ernest Montford (the
investment adviser who received undisclosed commissions from Kowalewski and
who invested $216,497.40); the SJK 401(k) plan (which invested $64,162.50); and
a former SJK employee and his wife (who invested $10,000).
2
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funds pursuing complex equity investment strategies, (b) no single underlying fund
would be allocated more than 15% of the Absolute Return Funds’ money, (c) the
funds would be responsible to pay for their own “organizational” or start-up
expenses along with their specific operation costs, and (d) as compensation for its
services, SJK would receive no more than a 1% annual asset management fee and a
10% profits incentive fee.
In August 2009, almost immediately after receiving the first round of
investor funds, Kowalewski began diverting the Investors’ money to pay his
personal expenses on the pretext that such expenses were “start-up” expenses for
the Absolute Return Funds.
In December 2009, Kowalewski formed a new, undisclosed fund, wholly
controlled by him, the SJK Special Opportunities Fund LP (“Special Opportunities
Fund”). Following its formation, Kowalewski proceeded to have the Absolute
Return Funds “invest” over $16 million in this new fund. From there, Kowalewski
secretly diverted to himself millions of dollars through various self-dealing
transactions. Such transactions included having the Special Opportunities Fund:
(a) buy his personal homes for $3.8 million, (b) purchase a vacation beach home
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for his use for $3.9 million, and (c) pay SJK over $10 million in unfounded fees, of
which he paid himself $7.6 million as “loans”, “advances” or “salary draws.” 3
To hide and further conceal his scheme, Kowalewski sent fraudulent
monthly account statements to the Investors and/or their representative(s) which
grossly inflated the actual asset values of the assets under management of the
Special Opportunities Fund, while never disclosing its existence to the Investors. 4
On January 6, 2011, the Commission filed its Complaint and Emergency
Motion for Temporary Restraining Order and Other Relief to stop the Defendants’
offering and investment advisory fraud. [Dkt 1, 2] On that same day, the Court
granted the emergency relief sought and, inter alia, entered a temporary restraining
order, an asset freeze, an accounting and expedited discovery. [Dkt 5] On January

In connection with the Commission’s motion for a Receiver, Defendants
submitted various financial spreadsheets in which they admitted that over $10
million had been transferred to SJK from the Special Opportunities Fund, with a
subsequent $7.6 million transferred from SJK to Kowalewski, personally, as
“advances” or “salary draws”. [Dkt 36; Declaration of Michael Fulcher executed
January 31, 2011, Exhibit 5, spreadsheet 9]
3

4

The monthly account statements sent to the Investors simply provided the total
net asset value (and the overall performance) for the particular Investor’s share of
the Absolute Return Funds. It did not provide the identity of any of the underlying
funds nor any information about any individual fund performance. By presenting
the account information in this manner, Kowalewski was able to hide the existence
of the Special Opportunities Fund, while incorporating into the total overall returns
the fraudulently inflated net asset values he reported for the Special Opportunities
Fund.
4
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26, 2011, the Court entered a consent order preliminary enjoining Defendants from
violations of the federal securities laws, continued the asset freeze, and set a
hearing date of February 2, 2011 for the Commission’s Expedited Application for
the Appointment of a Receiver. [Dkt 23]. On February 2, 2011, following the
submission of briefing and oral argument on that motion, the Court granted the
Commission’s motion for a Receiver and appointed S. Gregory Hays as Receiver
over Defendants’ assets. [Dkt 32, 37]
On March 3, 2011, the Receiver filed his first Status Report [Dkt 55]
confirming the allegations in the complaint, including, inter alia, that: “[b]etween
December 31, 2009 and January 3, 2011, SJK directed approximately $16.7
million from the [Absolute Return Funds] to the Special Opportunities Fund[,]
[and] [t]he money directed to the Special Opportunities Fund were used for various
purposes, including paying the operating expenses of SJK (including salary,
bonuses, and other payments to Kowalewski and other SJK employees),
purchasing a beach house, and investing in a variety of other real estate and
ventures.” [Id., p. 3]
On June 29, 2011, the Court entered an Order Permanently Enjoining
Defendant Kowalewski and Ordering Other Relief [Dkt 101]. By his Consent filed

5
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with the Court on June 28, 2011, Kowalewski expressly consented to that order
and its entry by the Court. [Dkt 97-1, 97-2]
As agreed by Kowalewski, the June 29 order permanently enjoined him
from violations of the federal securities laws. Kowalewski further agreed, as set
forth in the order, that:
V.
Upon motion of the Commission, the Court shall determine whether it
is appropriate to order disgorgement of ill-gotten gains and/or a civil
penalty pursuant to Section 20(d) of the Securities Act of 1933
(“Securities Act”) [15 U.S.C. § 77t(d)], Section 21(d)(3) of the
Securities Exchange Act of 1934 (“Exchange Act”) [15 U.S.C. §
78u(d)(3)] and Section 209(e) of the Investment Advisers Act of 1940
(“Advisers Act”) [15 U.S.C. § 80b-9(e)], and, if so, the amount(s) of
the disgorgement and/or civil penalty. If disgorgement is ordered,
Defendant shall pay prejudgment interest thereon, calculated from
January 6, 2011, based on the rate of interest used by the Internal
Revenue Service for the underpayment of federal income tax as set
forth in 26 U.S.C. § 6621(a)(2). In connection with the Commission’s
motion for disgorgement and/or civil penalties, and at any hearing
held on such a motion: (a) [Kowalewski] will be precluded from
arguing that he did not violate the federal securities laws as alleged in
the Complaint; (b) [Kowalewski] may not challenge the validity of the
Consent or this Order; (c) solely for the purposes of such motion, the
allegations of the Complaint shall be accepted as and deemed true by
the Court; and (d) the Court may determine the issues raised in the
motion on the basis of affidavits, declarations, excerpts of sworn
deposition or investigative testimony, and documentary evidence,
without regard to the standards for summary judgment contained in
rule 56(c) of the Federal Rules of Civil Procedure. (emphasis added).
(Id.)
6
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On July 1, 2011, the Receiver filed his Motion for Approval of Investor
Distribution Plan with the Court. [Dkt 102] Among other things, the proposed
Investor Distribution Plan concluded that, while Defendants, in their last valuation
of November 30, 2010, had valued the net asset value of the Special Opportunities
Fund at $24.4 million, “as a result of his investigation, the Receiver determined
that SJK’s November 30, 2010 valuation of the Absolute Return Funds had
been greatly inflated as the purported assets of the Special Opportunities
Fund had relatively little value.” (emphasis added). [Dkt 102-1, p. 9] Rather
than the $24.4 million of value attributed by Defendants and reported to the
Investors, the Receiver determined that the actual value of the Special Opportunity
Fund’s assets was $4.6 million. 5 [Id., p. 10].
The Receiver further determined that “the net asset value attributed by SJK
to the Special Opportunities Fund had been overstated for the majority of 2010,
with the amount of the overstatement increasing on a monthly basis over the latter
part of 2010.” [Id.]

5

Based on a total “principal” amount of $16.7 million being diverted to the
Special Opportunities Fund and an actual net asset valuation of $4.6 million, the
losses suffered by Investors appear likely to be at least $12.1 million ($16.7m –
$4.6m).
7
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Since that time, the Receiver has created a spreadsheet that sets forth the
total amount of funds that were diverted directly to Kowalewski or spent for his
benefit. As set forth in “Exhibit A” to the Declaration of James R. Begnaud, CPA,
Kowalewski’s ill-gotten gains total $8,420,923.45.6
II.

DISCUSSION
A. The Commission is Entitled to Disgorgement and Prejudgment
Interest.
Once the Commission has properly invoked the court's equity jurisdiction by

seeking injunctive relief, the court has the power to order all equitable relief
necessary under the circumstances. SEC v. Materia, 745 F.2d 197, 200 (2d Cir.
1984). In Commission enforcement actions, disgorgement prevents violators from
being unjustly enriched, and enhances the deterrent effect of such actions by
making violations unprofitable. SEC v. Commonwealth Chem. Sec., Inc., 574
F.2d 90, 102 (2d Cir. N.Y. 1978) (“The effective enforcement of the federal
securities laws requires that the SEC be able to make violations unprofitable. The
deterrent effect of an SEC enforcement action would be greatly undermined if
securities law violators were not required to disgorge illicit profits.”); SEC v.

6

Notably, these amounts do not include amounts for the purchase of assets
which Kowalewski used for his personal benefit, such as the purchase of the
Pawleys Island house for $3.9 million.
8
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Manor Nursing Centers, Inc., 458 F.2d 1082, 1104 (2d Cir. N.Y. 1972); SEC v.
Druffner, 517 F. Supp. 2d 502, 511 (D. Mass. 2007); SEC v. Marker, 427 F.
Supp. 2d 583, 591 (M.D.N.C. 2006). Courts have the authority to order defendants
to pay prejudgment interest on these ill-gotten gains. See, SEC v. First Jersey
Securities, Inc., 101 F.3d 1450, 1476 (2d Cir. 1996), cert. denied, 118 S. Ct. 37
(1997); SEC v. Tome, 833 F.2d 1086, 1096 (2nd Cir. 1987), cert. denied, 486 U.S.
1014, 1015, 100 L. Ed. 2d 213, 108 S. Ct. 1751 (1988).
The law does not require precision in determining the proper amount of
disgorgement. “The District Court has broad discretion not only in determining
whether or not to order disgorgement but also in calculating the amount to be
disgorged.” SEC v. First Jersey Sec., Inc., 101 F.3d at 1475. The Commission “is
entitled to disgorgement upon producing a reasonable approximation of a
defendant’s ill-gotten gains.” SEC v. Calvo, 378 F.3d 1211, 1217 (11th Cir. 2004).
In determining the appropriate disgorgement amount, all doubts “are to be
resolved against the defrauding party.” SEC v. First City Fin. Corp., 688 F. Supp.
705, 727 (D.D.C. 1988) [hereinafter “First City 1”] (quoting SEC v. McDonald,
699 F2d 47, 55 (1st Cir. 1983)). Defendants bear the risk of any uncertainty in the
amount if their conduct caused the uncertainty, because fraudsters rarely keep
accurate records of what became of the proceeds of their crimes. First City Fin. ,
9
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890 F.2d 1215, 1232 (D.C. Cir. 1989) [hereinafter, “First City 2”]; SEC v. Patel,
61 F.3d 137, 140 (2d Cir.1995) (Where disgorgement calculations cannot be exact,
“any risk of uncertainty [in calculating disgorgement] should fall on the
wrongdoer whose illegal conduct created the uncertainty.”); SEC v. Lorin, 76 F.3d
458, 462 (2d Cir.1996). “Once the [Commission] has established that the
disgorgement figure is a reasonable approximation of unlawful profits, the burden
of proof shifts to the defendants, who must ‘demonstrate that the disgorgement
figure is not a reasonable approximation.’” SEC v. Hughes Capital Corp., 917 F.
Supp. 1080, 1085 (D.N.J. 1996) (quoting First City 2).
Financial hardship does not preclude an order of disgorgement. SEC v.
Grossman, 1997 WL 231167 at * 10 (S.D.N.Y. May 6, 1997). Indeed, the fact that
swindlers have run through the proceeds of the fraud and are now insolvent should
not prevent the imposition of a remedy, since defendants may "subsequently
acquire the means to satisfy the judgment." Id.
In light of the nature of Kowalewski’s misconduct, perpetrated against
hundreds of investors and donors in pension funds, school endowments, hospitals
and foundations, disgorgement of the money he wrongfully took and spent is
clearly warranted. In this matter, Kowalewski misappropriated at least

10
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$8,420,923.45 in ill-gotten gains as a result of his fraudulent scheme. See Begnaud
Declaration, Exhibit A. The Court should order this amount to be disgorged.
In addition, where a securities law violator has enjoyed access to funds over
a period of time as a result of his wrongdoing, requiring the violator to pay
prejudgment interest is consistent with the equitable purpose of disgorgement.
Hughes Capital, 917 F. Supp. at 1090. The Commission has calculated
prejudgment interest on the disgorgement in accordance with the delinquent tax
rate established by the Internal Revenue Service, IRC § 6621(a)(2), and assessed
on a quarterly basis. That rate “reflects what it would have cost to borrow the
money from the government and therefore reasonably approximates one of the
benefits the defendant received from its fraud.” First Jersey, 101 F.3d at 1476.
Prejudgment interest of Kowalewski’s ill-gotten gains calculated from January 6,
2011 (the date set in the Court’s June 29, 2011 order) and the date of this filing on
August 24, 2011 is as follows:

11
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Quarter Interest

01/06/2011

Principal + Interest

$8,420,923.45
(Disgorgement Amount)

01/07/2011-03/31/2011

3%

.68%

$57,446.85

$8,478,370.30

04/01/2011-06/30/2011

4%

1%

$84,551.42

$8,562,921.72

4%

.60%

$51,612.13

$8,614,533.85

Prejudgment Violation
Range

Quarter Interest
Total

Prejudgment Total

01/07/2011-08/24/2011

$193,610.40

$8,614,533.85

07/01/2011-08/24/2011

The Court should order Kowalewski to disgorge a total of $8,614,533.85
consisting of the disgorgement amount and prejudgment interest.
B. The Court Should Impose Civil Penalties.
Section 20(d) of the Securities Act [15 U.S.C. § 77t(d)], Section 21(d)(3) of
the Exchange Act [15 U.S.C. § 78u(d)(3)] and Section 209(e) of the Advisers Act
[15 U.S.C. § 80b-9(e)] authorize the Commission to seek court orders imposing

12
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civil penalties against any person who has violated those acts. 7 The amount of the
civil penalty for each violation may be imposed up to the greater of defendant’s
gross pecuniary gain or:
(1) [First Tier] [$7,500 for a natural person or [$75,000] for an
entity;
(2) [Second Tier] [$75,000 for a natural person or $375,000] for
any other person, if the violation involved fraud, deceit, manipulation,
or deliberate or reckless disregard of a regulatory requirement; or
(3) [Third Tier] [$150,000 for a natural person or $725,000] for
any other person if per violation –
(a) the violation described in [the Third Tier] involved fraud,
deceit, manipulation, or deliberate or reckless disregard of a
regulatory requirement; and
(b) such violation directly or indirectly resulted in substantial
losses or created a significant risk of substantial losses to other
persons.
In determining whether to award civil penalties and the amounts, courts
consider numerous factors, including the egregiousness of the violations, the
isolated or repeated nature of the violations, the degree of scienter involved,
whether the defendant concealed his trading, and the deterrent effect given the

7

Tiered penalties must be adjusted for inflation. 17 C.F.R. § 201.1004,
Adjustment of civil monetary penalties – 2009. 70 FR 9160. The penalty amounts
identified in this memorandum have been adjusted for inflation.
13
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defendants’ financial worth. SEC v. Sargent, 329 F.3d 34, 42 (1st Cir. 2003); See
also, SEC v. Phoenix Telecom, LLC, 231 F. Supp.2d 1223, 1226 (N.D. Ga. 2001).
All of the factors support the imposition of substantial civil penalties here.
First, Defendants’ conduct was egregious and caused substantial financial harm.
Kowalewski made material misrepresentations about the fundamental nature and
operations of SJK and material omissions about the existence of the Special
Opportunities Fund, Kowalewski’s complete control over it, and his
misappropriation and misuse of investor funds.
Second, Kowalewski’s conduct was far from isolated. Kowalewski not only
made the same misrepresentations to eleven separate Investors representing
hundreds of individual investors, but moreover, he continued making those
representations through the end of 2010. [See e.g., Dkt 18-3] Third, Kowalewski
acted with a high degree of scienter in making the misrepresentations and sought to
conceal his misconduct. Beyond the allegations in the complaint (which
Kowalewski deems admitted for purposes of this motion), the facts themselves
bespeak an extraordinarily high degree of fraudulent intent: from the patently false
offering materials provided to his Investors to his misappropriation and diversion
of millions of dollars for his personal use, to his creation of grossly inflated
monthly valuation statements sent to Investors to conceal his fraud.
14
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Finally, while Kowalewski may contend that his financial condition argues
against the imposition of a civil penalty, this one factor should not outweigh all of
the other factors. See, e.g., SEC v. Kane, 2003 WL 1741293, at *4 (S.D.N.Y. Apr.
1, 2003) (“[I]n light of the goal of deterrence, a defendant’s claim of poverty
cannot defeat the imposition of a civil penalty by a court.”). Moreover, the
possibility exists that Defendant’s financial circumstances might improve, “and
that one day the SEC will be able to collect on even a severe judgment.” Id. The
Sargent factors support the imposition of a substantial civil penalty.
Under the statutory guidelines, the Court can calculate the appropriate civil
penalty in several ways. Courts are empowered to multiply the statutory penalty
amount by the number of statutes and rules the defendant violated. See, e.g., SEC
v. Moran, 944 F.Supp. 286, 296 n.13 (S.D.N.Y. 1996) (finding the defendant liable
for four statutory violations and two rule violations and noting that the second tier
penalty could be up to six times the $50,000 statutory amount, or $300,000). In
this case, the complaint alleged, and Kowalewski has accepted as true for purposes
of this motion, the violations of eight scienter-based anti-fraud statutes and rules
and four negligence-based securities statutes and rules.8 Hence, it would be proper
8

Counts I, III, IV and VI assert violations of the scienter-based anti-fraud
statutes and rules. Counts II and V assert violations of the negligence-based
securities statues and rules.
15
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for the Court to impose a civil penalty of at least $1,230,000 against Kowalewski
(($150,000 x 8) + ($7,500 x 4)). Alternatively, because Defendants’ pecuniary
gain exceeds the statutory penalty amount, the Court could impose a civil penalty
in an amount equivalent to Defendants’ pecuniary gain, or $8,420,923.45, for each
of the eight scienter-based violations, for a total of $67,367,387.60.
Third, the Court could further impose a penalty against Kowalewski for his
eleven separate misrepresentations to the eleven Investors to induce their
investment and for each of the numerous fraudulent monthly accounting statements
he sent them (or their representative(s)) during 2010. See, e.g., Strauss, 2001 WL
1158783, at *9 (imposing a second tier civil penalty for each press release); SEC v.
AmeriFirst Funding, Inc., 2008 WL 1959843, at *9 (N.D. Tex. May 5, 2008)
(imposing a civil penalty for each investment defendants received).
The Court should require Kowalewski to pay substantial civil penalties in
amounts determined by the Court to be appropriate. His violations involved fraud
and deceit and resulted in substantial losses to the Investors. The requirements for
all three tiers of penalties are met in this case. See, e.g., SEC v. Asset Recovery &
Management Trust, 2008 WL 4831738, at *10 (M.D. Ala. Nov. 3, 2008) (granting
summary judgment for SEC and awarding third tier civil penalties totaling
defendant’s ill-gotten gains); SEC v. GMC Holding Corp., 2009 WL 506872, at *7
16
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(M.D. Fl. Feb. 27, 2009) (awarding civil penalties against corporate defendant
consistent with third tier penalties); SEC v. One Wall Street, Inc., 2008 WL
5082294, at *9 (E.D.N.Y. Nov. 26, 2008) (awarding third tier civil penalties
against corporate defendant of $1,925,620, or total pecuniary gain).
III.

CONCLUSION
For the foregoing reasons, the Court should enter an order:
1.

Setting disgorgement and prejudgment interest against Kowalewski in

the total amount of $8,614,533.85; and
2.

Setting civil penalties pursuant to Section 20(d) of the Securities Act

[15 U.S.C. § 77t(d)], Section 21(d)(3) of the Exchange Act [15 U.S.C. § 78u(d)(3)]
and Section 209(e) of the Advisers Act [15 U.S.C. § 80b-9(e)] in an amount to be
determined by the Court.
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Dated: August 24, 2011
Respectfully submitted,

By: /s/ Paul T. Kim
Senior Trial Counsel
Georgia Bar No. 418841
Email: kimpau@sec.gov
Alex Rue
Senior Trial Counsel
Georgia Bar No. 618950
Email: ruea@sec.gov

COUNSEL FOR PLAINTIFF
Securities and Exchange Commission
3475 Lenox Road, N.E., Suite 500
Atlanta, GA 30326-1232
Tel. No.: (404) 842-7600
Fax No.: (404) 842-7633
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