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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,

CIVIL ACTION NO.
1:11-cv-0056-TCB

vs.
STANLEY J. KOWALEWSKI
and SJK INVESTMENT MANAGEMENT,
LLC
Defendants.

RECEIVER’S NOTICE OF DEFENDANT KOWALEWSKI’S
FAILURE TO COMPLY WITH ORDER APPOINTING
RECEIVER AND CONTINUING ASSET FREEZE
The Receiver, S. Gregory Hays, by and through his undersigned counsel,
files this Notice pursuant to Section XIX of Order Appointing Receiver and
Continuing Asset Freeze entered in this action on February 2, 2011 (“Receiver
Order”) showing this Court as follows:
THE SEC ENFORCEMENT ACTION
AND THIS COURT’S ORDERS
1.

On January 6, 2011, this Court granted certain relief requested by the

Securities and Exchange Commission (the “SEC”) in its Complaint for Emergency

2308640v2

Case 1:11-cv-00056-TCB Document 116

Filed 08/30/11 Page 2 of 11

Injunctive and Other Relief [ECF No. 1] and its Emergency Application for
Temporary Restraining Order and Other Equitable Relief [ECF No. 2] by entering
an Order to Show Cause, Temporary Restraining Order, Order Freezing Assets,
Order Requiring an Accounting, Order Prohibiting Destruction of Documents, and
Order Expediting Discovery (the “Freeze Order”) [ECF No. 5].
2.

Among other things, the Freeze Order froze all assets of, or under the

control of Defendants Kowalewski and SJK. (Freeze Order at § IV). Under the
Order:
[Kowalewski, and his] agents, servants, employees,
attorneys, and all persons acting in active concert or
participation with [him] . . . are restrained from, directly
or indirectly, transferring, setting off, receiving,
changing, selling, pledging, assigning, liquidating or
otherwise disposing of or withdrawing any assets and
property owned by, controlled by, or in the possession of
[Kowalewski].
(Id.)
3.

On January 26, 2011, the Court entered a Consent Order Preliminarily

Enjoining Defendants and Ordering Other Relief [ECF No. 23], which extended
until further notice the relief provided in the Freeze Order.
4.

Pursuant to Orders dated February 2, 2011 [ECF No. 37] and March

8, 2011 [ECF No. 59] (the “Receivership Orders”), S. Gregory Hays was appointed
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as Receiver for Kowalewski, SJK, the Special Opportunities Fund, and all of their
assets (collectively, the “Receiver Estate”).
5.

Among other things, the Receivership Orders continued the asset

freeze initially put into place by the Freeze Order. The Receivership Orders also
provide a variety of other relief.
6.

Section I of the February 2, 2011 Receivership Order provides, in

pertinent part:
[T]his Court hereby takes exclusive jurisdiction and
possession of the assets, monies, securities, properties,
real and personal, tangible and intangible, of whatever
kind and description, wherever situated, of Defendants
Kowalewski and SJK or that are attributable to funds
provided by an investor or client of the Defendants.
7.

Section II of the February 2, 2011 Receivership Order provides, in

pertinent part, that pending final judgment in this litigation:
Defendants, their officers, agents, servants, employees,
attorneys, and all persons in active concert or
participation with them, except any trustee, receiver or
special fiscal agent appointed by this Court, be, and
hereby are, restrained from, directly and indirectly,
transferring, setting off, assigning, liquidating or
otherwise disposing of or withdrawing any assets and
property owned by, controlled by, or in the possession of
said defendant.
This Court further enjoins any disbursement by
Kowalewski and SJK, their agents, representatives,
employees and officers and all persons acting in concert
2308640v2
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or participation with them, whatever business names they
may operate under, of any proceeds derived from
Kowalewski’s and SJK’s offerings alleged in the
Commission’s complaint.
8.

Section III of the February 2, 2011 Receivership Order provides, in

pertinent part:
All persons, including but not limited to the Defendants
and their officers, agents, servants, employees, attorneys,
and all persons in active concert or participation with
them, who receive actual notice of this Order by personal
service or otherwise, are enjoined from in any way
interfering with the operation of the Receivership or
in any way disturbing the assets of the Receivership
Estate and from filing or prosecuting any actions or
proceedings which involve the Receiver or which affect
the Receivership Estate, specifically including any
proceeding initiated pursuant to the United States
Bankruptcy Code, except with the prior permission of
this Court.
(Emphasis added).
9.

Finally, Section XXI of the February 2, 2011 Receivership Order

provides:
IT IS FURTHER ORDERED that this Court shall retain
jurisdiction of this action for all purposes. The Receiver
is hereby authorized, empowered and directed to apply to
this Court, with notice to the Commission and
Defendants, named in the first paragraph of this Order,
above, for issuance of such other orders as may be
necessary and appropriate in order to carry out the
mandate of this Court.
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The February 2, 2011 Receivership Order was amended by the March

8, 2011 Receivership Order to add the Special Opportunities Fund in the Receiver
Estate. The March 8, 2011 Order further gave the Receiver “all powers and rights
to efficiently administer and manage the [Special Opportunities Fund], as set forth
in the [February 2, 2011] Receivership Order.”
THE HENSON FARMS HOUSE
11.

Among the assets of the Receiver Estate in this case is the principal

residence of the Defendant Stanley J. Kowalewski and his family, which is located
5802 Henson Farms Road, Summerfield, N.C. (the “Henson Farms House”). The
Henson Farms House is jointly titled in the names of Kowalewski and his wife,
Traci. The Kowalewskis purchased the property from the Special Opportunities
Fund, a purported investment vehicle for the SJK Funds, on October 21, 2010 for
$2,900,000.
12.

Section XVII of the February 2, 2011 Receivership Order provides

that the Receiver is authorized to remove any person from any real estate “owned
or controlled by or that is otherwise part of the Receiver Estate, except that
defendant Kowalewski shall be entitled to remain in his homeplace until further
order of the Court.”
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At the very least, Defendant Kowalewski’s undivided one-half interest

in the Henson Farms House is an asset of the Receiver Estate. Based on the facts
relevant to its purchase, the Receiver believes that Mrs. Kowalewski’s undivided
one-half interest is impressed with a constructive trust. If so, the entire house is an
asset of the Receiver Estate.
14.

Mrs. Kowalewski has knowledge of the Freeze Order and

Receivership Orders, including the Receiver’s position that the Henson Farms
House is an asset of the Receiver Estate.
15.

Since Friday, August 26, 2011, the Receiver has learned that the

Kowalewskis have vacated the Henson Farms House. However, prior to moving
out, “estate sales” have been conducted at the property.
16.

Upon investigation, the Receiver has determined that in addition to

furniture having been moved – much of which likely are assets of the Receiver
Estate – fixtures located at the property have been removed. Among other things:
a.

The kitchen has been completely gutted. See Exhibit “A”
attached to this Notice, which contains photographs of the
kitchen as it existed on or about May 16, 2011, as well as the
condition of the kitchen on August 29, 2011.
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Bathroom vanities and sinks have been removed. See Exhibit
“B” attached to this Notice, which contains photographs of the
master bathroom as it existed on or about May 16, 2011, as well
as the condition of that same room on August 29, 2011.

c.

Approximately forty-five (45) lighting fixtures have been
removed.

d.

Thirty-one (31) doors have been removed.

e.

Cabinetry has been removed.

As fixtures in the Henson Farms House, these items are assets of the Receiver
Estate.
17.

Prior to Friday, August 26, 2011, the Receiver was not aware that the

Kowalewskis were removing, selling or otherwise disposing of assets located at the
Henson Farms House.
18.

Additional factual information relevant to this Notice is set forth in

the Declaration of S. Gregory Hays filed on August 29, 2011 and the Declaration
of Mark Neal Scott filed contemporaneously with the filing of this Notice.
19.

Upon first becoming aware of these circumstances, the Receiver

informed the Securities and Exchange Commission (“SEC”) and counsel for
Defendant Kowalewski, as well as counsel for Mrs. Kowalewski.
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On Sunday, August 28, 2011, the Receiver, through his counsel,

demanded an accounting of all assets previously located at the Henson Farms
House, as well as the turn-over of any associated sales proceeds. A copy of
counsel’s e-mail is attached hereto as Exhibit “C.”
21.

As of the filing of this Notice, neither Defendant Kowalewski nor his

wife have provided the accounting or turned over the sales proceeds. However, on
Tuesday morning, August 30, 2011, Defendant Kowalewski’s attorney informed
Receiver’s counsel that certain items taken from the Henson Farms House were
being returned by someone (unidentified) other than Defendant Kowalewski. The
Receiver has arranged for Mark Scott to be available to coordinate and facilitate a
return of assets to the house.
22.

Prior to August 29, 2011, the Kowalewskis exercised control over the

Henson Farms House and lived there until very recently. The Receiver and his
counsel believe that the conduct of Defendant Kowalewski, as well as that of Mrs.
Kowalewski, violate the terms of the Receiver Order. The Receiver continues to
assess this circumstance including a determination of the cost to repair the damage
done to the Henson Farms House. To the extent additional information becomes
available regarding these circumstances prior to the hearing set for August 31,
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2011, the Receiver and his counsel will endeavor to inform the Court, along with
counsel for the parties.
This 30th day of August, 2011.
/s/ J. David Dantzler, Jr.
J. David Dantzler, Jr.
Georgia Bar No. 205125
david.dantzler@troutmansanders.com
Thomas B. Bosch
Georgia Bar No. 068740
tom.bosch@troutmansanders.com
Natalie D. Sacha
Georgia Bar No. 558276
natalie.sacha@troutmansanders.com
TROUTMAN SANDERS LLP
5200 Bank of America Plaza
600 Peachtree Street, N.E.
Atlanta, GA 30308-2216
(404) 885-3000 (phone)
(404) 885-3900 (fax)
Attorneys for S. Gregory Hays, Receiver
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CERTIFICATE OF COMPLIANCE OF LOCAL RULE 7.1D
I hereby certify that the foregoing has been prepared in a Times New Roman
14 point font, one of the font and point selections approved by the Court in Local
Rule 5.1B.
/s/ J. David Dantzler, Jr.
J. David Dantzler, Jr.
Georgia Bar No. 205125
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CERTIFICATE OF SERVICE
I hereby certify that the foregoing RECEIVER’S NOTICE OF
DEFENDANT KOWALEWSKI’S FAILURE TO COMPLY WITH ORDER
APPOINTING RECEIVER AND CONTINUING ASSET FREEZE was
electronically filed with the Clerk of Court using the CM/ECF system, which
automatically serves notification of such filing to all counsel of record.
A copy of this filing also has been provided by electronic mail to all
investors in the SJK Funds and the SOF.
This 30th day of August, 2011.
/s/ J. David Dantzler, Jr.
J. David Dantzler, Jr.
Georgia Bar No. 205125
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Wade, Kelley C.
From:
Sent:
To:
Cc:
Subject:

Dantzler, David
Sunday, August 28, 2011 1:13 PM
whill@frazierlawnc.com; trtoddjr@ttoddlaw.com
ghays@haysconsulting.net; ruea@sec.gov; kimpau@sec.gov; Bosch, Thomas B.
SEC v. Kowalewski - RECEIVER'S NOTICE AND DEMAND FOR ACCESS AND
ACCOUNTING

Importance:

High

Tom and Bill,
As Tom Bosch indicated on Friday, we learned late last week for the first time that the Kowalewskis had moved from the
Henson Farms house and, apparently, were removing and/or selling furniture and fixtures located at the property.
Despite the demand that no further sale take place, it appears that additional assets were removed yesterday (Saturday,
August 27th). We have now had a visual inspection of the premises performed and confirmed that it has been vacated,
virtually all furniture has been removed, and fixtures such as cabinets and lighting are missing. According to several
neighbors, “estate” or “moving” sales have been advertised and conducted over several weekends in August.
This conduct violates the provisions of various court orders related to Mr. Kowalewski’s assets and the receivership. At
no time was the Receiver informed or consulted by either of your clients. Moreover, it is abundantly clear that each of
them was aware that the Henson Farm house, as well as much of its contents, are assets of the Receiver Estate.
Accordingly, we have informed the SEC and intend to inform Judge Batten of your clients’ conduct and seek all
appropriate remedies.
The Receiver has arranged for an inspection of the interior of the Henson Farms house tomorrow morning. The
Kowalewskis should arrange for the house to be open by 9:00 a.m. on Monday, August 29, 2011. Please let us know
how that will be accomplished. The locks will be changed tomorrow and the Kowalewskis will no longer have access.
Nothing else should be removed from the house with express permission of the Receiver.
The Receiver demands an immediate accounting from both Stan and Traci Kowalewski of the following:
1. All assets – i.e., furniture, fixtures, jewelry and other personalty – removed by them or with their knowledge and
permission from the Henson Farms house since the date of the initial order freezing the assets of Mr.
Kowalewski;
2. The current location of the identified assets;
3. Which of the assets have been sold to third-parties and the purchaser of each such asset;
4. The sale price of each asset sold;
5. Immediate turnover to the Receiver of all proceeds of the sale of assets located at the Henson Farms house.
Your clients’ failure to comply with this request by 5:00 p.m. on Monday, August 29, 2011 will be deemed to be a refusal
to do so. Nothing herein is intended to be nor should be construed to be a waiver, limitation or other modification of
any right, claim or remedy that the Receiver may have against either of the Kowalewskis.
You should also be aware that we have reviewed the inventory taken of the assets located at the Henson Farms house.
The distinctive ring that was purchased in or about June 2010 for between $37,000 and $47,000 is not listed. Please tell
us where the ring is.
1
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If you would like to discuss this further today, please let me know. I will be driving this afternoon, but will have my
Blackberry.
David

J. David Dantzler, Jr.
Troutman Sanders LLP
Bank of America Plaza
Suite 5200
600 Peachtree Street, N.E.
Atlanta, Georgia 30308-2216
david.dantzler@troutmansanders.com
(Direct) 404-885-3314
(Fax) 404-962-6799

This message may be protected by the attorney-client privilege and/or work product doctrine. If you believe that
it has been sent to you in error, do not read it. Please reply to the sender that you have received the message in
error. Then delete it. Thank you.
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