Case 1:11-cv-00056-TCB Document 129

Filed 09/21/11 Page 1 of 9

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,

CIVIL ACTION NO.
1:11-cv-0056-TCB

vs.
STANLEY J. KOWALEWSKI
and SJK INVESTMENT MANAGEMENT,
LLC
Defendants.

RECEIVER’S NOTICE OF DEFENDANT KOWALEWSKI’S
FAILURE TO COMPLY WITH ORDER ON PLAINTIFF SECURITIES
AND EXCHANGE COMMISSION’S EMERGENCY SECOND
APPLICATION FOR ORDER TO SHOW CAUSE
The Receiver, S. Gregory Hays, by and through his undersigned counsel,
files this Notice pursuant to Paragraph 1 of the Order on Plaintiff Securities and
Exchange Commission’s Emergency Second Application for Order to Show
Cause, entered in this action on August 31, 2011 (the “August 31st Order”), and
shows this Court as follows:
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KOWALEWSKI’S PRIOR ACTIONS AND
THE AUGUST 31ST ORDER
1.

On August 29, 2011, the Securities and Exchange Commission (the

“SEC”) filed its Emergency Second Application for Order to Show Cause (the
“Second Contempt Motion”) [ECF No. 115]. In the Second Contempt Motion, the
SEC set forth certain actions taken by Defendant Stanley J. Kowalewski
(“Kowalewski”) with respect to his family’s former residence, which is located at
5802 Henson Farms Road, Summerfield, N.C. (the “Henson Farms House”). The
SEC showed that these actions violated a number of this Court’s prior orders,
including the Court’s January 6, 2011 Order to Show Cause, Temporary
Restraining Order, Order Freezing Assets, Order Requiring an Accounting, Order
Prohibiting Destruction of Documents, and Order Expediting Discovery (the
“Freeze Order”) [ECF No. 5], and Orders dated February 2, 2011 [ECF No. 37]
and March 8, 2011 [ECF No. 59] (the “Receivership Orders”), in which the Court
appointed S. Gregory Hays as Receiver for Defendant Kowalewski, SJK
Investment Management, LLC, the SJK Special Opportunities Fund, LP, and all of
their assets (collectively, the “Receiver Estate”).
2.

On August 30, 2011, the Receiver filed a Notice of Defendant

Kowalewski’s Failure to Comply with Order Appointing Receiver and Continuing
Asset Freeze (the “Prior Notice”) [ECF No. 116], and a Motion for Order
-2-
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Requiring Stanley J. Kowalewski and Traci Kowalewski to Turn Over Assets of
Receiver Estate and for Accounting and Brief in Support (the “Turn Over Motion”)
[ECF No. 118]. The Prior Notice and the Turn Over Motion also established that
Kowalewski had violated the Freeze Order and the Receivership Orders, and that
Defendant Kowalewski and his wife Traci Kowalewski, should be ordered to turn
over to the Receiver Estate certain assets removed from the Henson Farms House.
3.

On August 31, 2011, the Court held a hearing on SEC’s Second

Contempt Motion. During the hearing, Kowalewski’s counsel proposed that the
Court enter the August 31st Order. The Receiver and the SEC did not object and,
on August 31, 2011, the Court entered the August 31st Order.
4.

In a nutshell, the August 31st Order required Kowalewski to return the

Henson Farms House to its condition prior to the actions described in the Second
Contempt Motion, the Prior Notice, and the Turn Over Motion. Specifically,
among other things, the Henson Farms Order required Kowalewski to:
• Provide a complete and accurate accounting of all Fixtures removed from
the Henson Farms House, including the name and contact information of
the current custodian of each Fixture, as well as the sales price or any
other consideration given for each such Fixture.
• Provide, by September 19, 2011, under oath, a similar accounting of all
personalty removed from the Henson Farms House at any time since
January 6, 2011.
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• Return the Fixtures, or cause than to be returned, no later than noon on
Friday September 9, 2011.
• Replace any unreturned items with new items of similar appearance,
functionality, and quality.
• Provide, by September 19, 2011, a proposal for the performance of repair
and reinstallation work, which was to, among other things:
o Describe, with reasonable specificity, the work to be done and the
cost to perform such work (including all materials, labor, and other
anticipated expenses).
o Address all permitting and insurance issues related to the work.
o Provide for a work schedule and completion date.
o Provide a reasonable process by which the general contractor will
provide progress reports to the SEC and the Receiver.
5.

The August 31st Order, at Paragraph 1, further provides that the SEC

or the Receiver “shall notify the Court that the terms of this Order have not been
complied with or that a ruling or further hearing is otherwise necessary.”
KOWALEWSKI’S FAILURE TO COMPLY
WITH THE AUGUST 31ST ORDER
6.

As set forth in the SEC’s Notice of Non-Compliance [ECF No. 125],

filed on September 19, 2011, Kowalewski has not met any of these obligations in
the way contemplated by the August 31st Order. Moreover, Kowalewski’s actions
thus far demonstrate that Kowalewski does not intend to do what he agreed to do
and has been ordered to do – i.e., return the Henson Farms House to its prior
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condition. For example, on September 16, 2011, Kowalewski submitted a proposal
from a contractor for $11,500 in repairs to the Henson Farms House, despite the
fact that Kowalewski caused hundreds of thousands of dollars in damages to the
Henson Farms House. A copy of Kowalewski’s contractor proposal is attached
hereto as Exhibit A.
7.

Kowalewski’s failure to comply with the August 31st Order are set

forth in more detail in the following electronic declarations submitted by Mark
Scott,1 the private investigator hired by the Receiver to work on issues related to
the Henson Farms House:
• September 19, 2011 email declaration of Mark Scott regarding Mr.
Scott’s September 2, 2011 meeting with Kowalewski at the Henson
Farms House – Exhibit B;
• September 8, 2011 email declaration of Mark Scott regarding Henson
Farms House – Exhibit C;
• September 8, 2011 electronic declaration of Mark Scott regarding
second meeting with Kowalewski at Henson Farms House – Exhibit
D;
• September 19, 2011 email declaration regarding items removed from
the Henson Farms House – Exhibit E.

1

Mr. Scott will be available to testify in person at any hearing held on the SEC’s
Second Contempt Motion.
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These documents, along with the SEC’s Notice, show that

Kowalewski has not (a) provided a complete accounting of the Fixtures removed
from the Henson Farms House; (b) provided a complete accounting of the items of
personal property removed from the Henson Farms House; (c) returned the
Fixtures removed from the Henson Farms House; (d) replaced unreturned Fixtures
with new items of similar quality; (e) submitted a proposal from a general
contractor for the work required to return the Henson Farms House to its prior
condition or that otherwise complies with the August 31st Order. Indeed,
Kowalewski failed to comply with a single provision of the Order.
CONCLUSION
For the foregoing reasons, the Receiver respectfully requests that the Court
enter the proposed Order to Show Cause submitted by the SEC on September 19,
2011 [ECF No. 126].
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This 21st day of September, 2011.

/s/ J. David Dantzler, Jr.
J. David Dantzler, Jr.
Georgia Bar No. 205125
david.dantzler@troutmansanders.com
Thomas B. Bosch
Georgia Bar No. 068740
tom.bosch@troutmansanders.com
Natalie D. Sacha
Georgia Bar No. 558276
natalie.sacha@troutmansanders.com
TROUTMAN SANDERS LLP
5200 Bank of America Plaza
600 Peachtree Street, N.E.
Atlanta, GA 30308-2216
(404) 885-3000 (phone)
(404) 885-3900 (fax)
Attorneys for S. Gregory Hays, Receiver
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CERTIFICATE OF COMPLIANCE OF LOCAL RULE 7.1D
I hereby certify that the foregoing has been prepared in a Times New Roman
14 point font, one of the font and point selections approved by the Court in Local
Rule 5.1B.
/s/ J. David Dantzler, Jr.
J. David Dantzler, Jr.
Georgia Bar No. 205125

-8-
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CERTIFICATE OF SERVICE
I hereby certify that the foregoing RECEIVER’S NOTICE OF
DEFENDANT KOWALEWSKI’S FAILURE TO COMPLY WITH ORDER
ON PLAINTIFF SECURITY AND EXCHANGE COMMISSION’S
EMERGENCY SECOND APPLICATION FOR ORDER TO SHOW CAUSE
was electronically filed with the Clerk of Court using the CM/ECF system, which
automatically serves notification of such filing to all counsel of record.
A copy of this filing also has been provided by electronic mail to all
investors in the SJK Funds and the SOF.
This 21st day of September, 2011.
/s/ J. David Dantzler, Jr.
J. David Dantzler, Jr.
Georgia Bar No. 205125

-92314315v3
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Wade, Kelley C.
From:
Sent:
To:
Subject:
Attachments:

Thomas Todd, Jr. [trtoddjr@ttoddlaw.com]
Friday, September 16, 2011 4:59 PM
Dantzler, David; 'Rue, James A.'; 'Kim, Paul (ARO)'
Kowalewski house repairs
GC Proposal.pdf

Gentlemen – Attached is a proposal, estimate, call-it-what-you-will, from a contractor regarding restoration of
the Kowalewski house. There are drawings reflecting measurements taken, etc., which I have not attached. I
anticipate this will be the basis for a formal contract. I would appreciate your input. I would appreciate it also if
Mr. Kim would not communicate with the provider of this document in the same vein as it has been reported to
me that he spoke with Mr. Glenn, who was the first choice to do this work.
Assuming the preparation of a satisfactory formal contract, and assuming the existence of the deposit of funds
to pay for the work, who should be the parties to the contract? Mr. Dantzler and I have spoken about moving to
a situation where the Receiver would look to the contractor for satisfactory completion of the restoration, on the
theory that there is little that Mr. Kowalewski can do to insure proper work, etc., and, of course, Mr. Kowalewski
is not the party that has to be satisfied.
I would appreciate your thoughts about this as well.
I take it that now that Mr. Glenn has apparently withdrawn from consideration of the project, after his
conversation(s) with Mr. Kim, his deposition will not be taken. Is that correct?
Thomas R. Todd, Jr.
Attorney-at-Law
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Wade, Kelley C.
From:
Sent:
To:
Subject:

janet scott [markscott@rtmc.net]
Monday, September 19, 2011 4:42 PM
Dantzler, David; Bosch, Thomas B.; Greg Hays
Fwd: SJK Returns

This was my first meeting with SJK at the Henson Farm site

I Mark Scott, provide the following under penalty of perjury, so that it may be used as a declaration in the
pending SEC civil enforcement action

To summarize the days events I'll start early yesterday. Stan called me yesterday afternoon (9-1-11)and stated
he would be returning goods to the Henson Farm residence the following day (9-2-11) and would be arriving
around 11:30 AM, but would notify in advance me if he felt he may be arriving earlier. He stated he would
have two trucks loaded with items although he offered no specifics as to what the items would be. I arrived at
the Henson Farm residence today around 9:45 AM and found the residence to be secure although the electrical
service was turned off. At approximately 10:25 Stan arrived in a U-Haul type box truck. He stated he was
having trouble with the trucks manual sliding/loading ramp. I looked underneath the truck and believed the
ramp was simply "stuck" but Stan did not want to attempt to get it "unstuck". He was in this truck alone, but
another male arrived almost immediately. Stan introduced this guy to me as his brother-in-law "Tim" who is a
contractor that is going to do the work in the house. He offered no last name. He stated Tim lived in the
immediate area and had previously worked for Combs and was familiar with the house. Stan and Tim started
out in the kitchen and I told them that the electrical circuits had been "hot" at one time and we we lucky the
house had not caught on fire. Tim stated 'that may have been the best thing". I told him and Stan I had made
the circuits safe earlier in the week, but power was now off at the home. Stan said he had ordered a cut off
order for Sept 1. Tim then asked Stan if some of the cabinets "were broke" Stan stated yes and no other
comment. Stan and Tim then toured the rest of the residence outside my presence. Shortly afterwards Mike
Fonteanu arrived and met with Stan and Tim. Tim then left shortly afterwards but had told Stan he could call
someone (could not hear who) to get items (could not hear this either) Tim then left. (I must note that Tim in
my opinion was not very happy about the repairs he may opt to work on, but that's simply my opinion only)

We started to unload the truck and I assisted. There were 8 doors total with one being the screen door to the
porch, a standard white Whirlpool refrigerator/freezer, a standard 4 burner GE glass top oven. I took this oven
to be electrical. There were 4 light fixtures returned with one of these being a inexpensive three bulb bathroom
vanity type. One was a ceiling hanging type fixture. There was also 6 stained 2x4 pieces of wood that were
likely part of a door frame and 1, small 1' wood strip. I gave Stan a inventory list and retained another list with
his signature. I asked when he would be returning with the second load and he stated he would not be returning
today as the ramp on the truck was "giving trouble" He stated he would be coming back next Wednesday likely
and would call me and let me know prior to arriving. I told him that this residence was secured with a new lock
on the front and the alternate doors were secured as well. He gave me another key to this residence and a key
to the Southwind residence. I asked if the single Southwind key would fit all locks. He said it would. I asked if
1
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all the belonging in the Southwind house had been removed and he replied they had. He then told me he was
planning on filing a theft report as someone had stolen all his exterior light fixtures at Henson Farm. I told him
that it was likely the same person who removed the interior fixtures as all the wiring had been secured in the
same manner with the same type Scotch Lock wiring caps and the persons appeared to know what they were
doing as they had secured every circuit on the interior and exterior in the same manner. He had no comment to
this. Stan had remained at the residence approximately 1 hour with Tim and with the unloading efforts.

2
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Wade, Kelley C.
From:
Sent:
To:
Cc:
Subject:
Attachments:

janet scott [markscott@rtmc.net]
Thursday, September 08, 2011 9:33 PM
Greg Hays; Dantzler, David; Bosch, Thomas B.
Mike Longmire
Correction to statement/Doors
DSCF1532.JPG

I, Mark Scott, provide the following under penalty of perjury, so that it may be used as a declaration in the pending SEC
civil enforcement action.

I meet with Mr. Kevan Combs, his wife and Mr. Conway Thrasher who is a project manager with Combs
Builders today (9-8-11) at the SJK residence on Henson Farm Road. The purpose of this meeting was to allow
the party to inspect the residence and to observe the returned goods in order to verify if the returned items were
original products from the home and/or to determine if the returned items were of comparable quality of the
same or similar items removed from the residence. Mrs. Combs was the person who was familiar with the
items as she acts as a purchasing agent for Combs Builders and had personally purchased light fixtures and
other products for the Henson Farm residence during it's construction.
To summarize the groups findings, the only items believed to be from the residence originally were three (3)
light fixtures returned by SJK on September 2nd, 2011. (Photo is attached). The wooden doors returned on
September 2, 2011 are believed to be from the Henson Farm residence. The 36" stainless steel refrigerator
returned by SJK on September 7, 2011 is similar to the refrigerator that was formerly in the lower section of the
home, but believed not to be the same unit. None of the remaining products were items removed from the home
and all were low end and/or old products. After the review at the Henson Farm home, Mr. Combs took this
investigator to his residence which had been built using the same or similar type light fixtures that were
originally installed at the Henson Farm residence. The style and quality of these fixtures were vastly different
and superior to the products returned by SJK to the Henson Farm residence.
End of this statement.

Mark Scott, CFE, CFI
Risk Management Associates, Inc.
4000 WestChase Boulevard
Suite 350
Raleigh, NC 27607

markscott@rtmc.net
Cell-919-801-8627
Telephone - (919) 834-8584
Fax - (919) 834-8150
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CONFIDENTIALITY NOTICE - This message is intended for the addressed recipient(s). It may contain unclassified FOUO
information, privileged communications with attorneys, patented or copyrighted information of a proprietary nature, or information
protected by US code or state laws. If you are not an intended recipient and have received this message in error or are in possession of
this message without authority, you are not authorized to read, copy, or convey this message or any of its contents and are requested
to destroy this message and notify the sender or a designated recipient immediately. Failure to comply with this notice may result in
civil and criminal penalties.

2

Case 1:11-cv-00056-TCB Document 129-3

Filed 09/21/11 Page 4 of 4

Case 1:11-cv-00056-TCB Document 129-4

Filed 09/21/11 Page 1 of 4

EXHIBIT D

Case 1:11-cv-00056-TCB Document 129-4

Filed 09/21/11 Page 2 of 4

I, Mark Scott, provide the following under penalty of perjury, so that it may be used as a
declaration in the pending SEC civil enforcement action.
On Wednesday, September 7, 2011, I met with Stan J Kowalewski (SJK) at the Henson Farm
residence in Summerfield NC. The purposes of the meeting was to receive household items
being returned to the residence by SJK.
SJK arrived at 11:00 AM along with his brother in law Mike Fontenot and a cabinet contractor.
The door logo on the cabinet contractor’s vehicle was Instyle Kitchens and Cabinetry, 8570 N.
NC 109, Winston Salem NC. The listed phone number was 336-0769-9605
SJK and the contractor toured the residence and shortly afterwards the contractor left. SJK then
asked me about an e-mail that had been received from his attorney. This e-mail was forwarded to
his attorney by an attorney associated with the appointed receiver. SJK question to me was what
I meant by stating the items returned earlier were junk. I first told him as he was attorney
represented, I could not ask him any direct questions relative to the case, but I would answer his
questions if possible. He stated he understood and had no problems talking with me. I told him, I
did not recall referring to the items previously returned as junk, but had indicated the goods (the
appliances) were not consistent with the photos I had reviewed of the homes former décor. SJK
said the two appliances came from the down stairs area. I told him I had viewed that area in
photos and the appliances were not in those photos. SJK had no other comment concerning that
matter.
SJK had arrived with another U-Haul type box truck and Mike Fontenot arrived in his car. Mike
had light fixtures in his trunk. The two men started to unload the car and I told SJK I would be
glad to assist if he wanted me too. He stated “sure, I can use the help and won’t turn that offer
down” With that I proceeded to assist with the unloading. I compiled an inventory of the goods
to be listed with this report. I prepared two inventory list and gave SJK one for his review and his
signature. He reviewed the list and signed off on the inventory of the returned goods. SJK had
returned several “new in the box” light fixtures and ceiling fans and stated he had purchased
these items as he could not recover “some” the fixtures from the house and the exterior fixtures
had been stolen. He stated he had reported this to his insurance agent. The appliances he returned
were a used 36” side by side Frigidaire stainless steel door refrigerator and an older Jenn Air
range with boxed attachments and a blower. I feel these appliances were not previously from the
residence and I was not told they were by SJK. There were 3 bathroom sink/cabinetry pieces
returned and all were marble tops. Two of these vanities had faucet fixtures attached and one had
no fixtures. All these cabinetry items were high quality goods and appeared to be in good
condition.
I asked SJK if the cabinet contractor was going to be bringing any goods to the house and was he
going to be the general contractor. SJK told me that Tim was going to be the general contractor
and the cabinet guy and an electrician would be working as subs under Tim, if the proposals
were approved. He stated the cabinets could be ready in a “couple of weeks” according to the
cabinet contractor. I asked how custom built cabinets could be ready in a couple of weeks. SJK
stated they would be ordered and shipped in with no specifics.
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When we finished unloading and I had finished the inventory list, I asked SJK if any more items
were going to be returned. He stated he may get another light fixture, but today’s load was
basically “it”. He stated he had bought the lights and fans as he could not recover the original
fixtures. I informed SJK that I would possibly be in Atlanta in court in the near future to testify
as to the furnishings I had viewed and not to be surprised if he saw me in court. He stated “No, I
don’t think you’ll have to be there”.
Then prior to SJK‘s departure, he asked if I knew anyone who wanted to buy a fire proof cabinet
(there is one in the garage at Henson) as he wanted to get rid of it so that he would not have to
move it and he then stated that a piano tuner may be coming out to look at the piano to see if it is
tunable, before anyone buys it. I said nothing in return.
Stan had also informed me that the office desks in the garage at Henson belonged to his wife’s
company and would need to be moved at some point.
I asked Stan where Tim (Glenn) lived and he just stated, right over the trees there and pointed.
He gave no specific on where or what address.
There were a total of 35 light fixtures of various styles and variety returned. 17 of these were
new in the box. There were 8 new in the box ceiling fans returned. There was 1 Jenn Air range
returned. This was an old range. There was 1 SS door 36” side by side Frigidaire refrigerator
returned and there were three bathroom sink/cabinetry pieces returned. At the appointed
receiver’s request, I checked prices for the new in box items that had been returned. These are all
Hampton Bay goods and are low end goods offered at Home Depot and other retail outlets. The
pricing list follows:
Exterior light fixtures
7- Model 252 550 @$4.97 each
1-Model 586 307 @6.96 each
7-Model 240 177 @ 15.97 each
1-Model 188 799 @17.55 each
1- Model 891 855 @29.97 each
All ceiling fans were Hampton Bay brand and all listed at $44.97 each
The remaining light fixtures all appeared to be low end goods but offered no identifiers and were
not boxed. The hanging light fixtures appeared to be used.
At no time did SJK indicate these fixture returned this date were original items from the home

In addition to the Henson Farm efforts this date, I returned to the property located on Southwind
Road in Greensboro. I changed dead bolt locks on the front and back door and inspected the
home’s interior. It was in good condition with only normal use wear. All kitchen appliances were
in the house, although the washer and dryer had been removed.
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I then returned to the Henson Farms development and located the residence of Tim Glenn with
assistance from RMA staff members. The address is 5801 Francis Marie Ct. in Summerfield NC.
No one was home on my initial and second visit. I returned at approximately 6:00 PM and found
Tim Glenn to be at his residence with his wife. I served the US District Court Subpoena on Mr.
Glenn. He was very friendly and open to conversation. He stated he was not related to SJK but
only friends through neighborhood and children’s activities. He was aware of the civil action and
was aware that estate sales had occurred at SJK residence over several past weekends. He had
visited the sale on one weekend, but had not purchased any item. He felt the items he viewed
were overpriced to some degree. He asked if SJK brother in laws residence was included in the
civil action as it was now being offered for sale. He stated that Stan had earlier asked him if he
would be willing to act as the general contractor for the refurbishment project. Tim stated he is
reluctant to undertake the project. He indicated that SJK had called him earlier in the day from a
salvage warehouse in Winston Salem NC for some advise on bathroom cabinetry he was
considering purchasing. Tim indicated he was willing to cooperate in any means in the matter.
He was instructed to the time, date and location for the upcoming deposition.
This is the end of this statement.
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Wade, Kelley C.
From:
Sent:
To:
Subject:

janet scott [markscott@rtmc.net]
Monday, September 19, 2011 4:29 PM
Greg Hays; Bosch, Thomas B.; Dantzler, David
Henson Farm

I Mark Scott, provide the following under penalty of perjury, so that it may be used as a declaration in the pending SEC
civil enforcement action.

“What he (SJK) returned does not appear to be of the same quality as the items
removed, for instance the stove removed was a gas, high-end stove but the stove
returned was the wrong size and was electric rather than gas.”
According to Mr. Kevan Combs, a central vacuum system was in place in the eastern
garage. This system is now missing and has not been returned

Mark Scott, CFE, CFI
Risk Management Associates, Inc.
4000 WestChase Boulevard
Suite 350
Raleigh, NC 27607

markscott@rtmc.net
Cell-919-801-8627
Telephone - (919) 834-8584
Fax - (919) 834-8150

CONFIDENTIALITY NOTICE - This message is intended for the addressed recipient(s). It may contain unclassified FOUO
information, privileged communications with attorneys, patented or copyrighted information of a proprietary nature, or information
protected by US code or state laws. If you are not an intended recipient and have received this message in error or are in possession of
this message without authority, you are not authorized to read, copy, or convey this message or any of its contents and are requested
to destroy this message and notify the sender or a designated recipient immediately. Failure to comply with this notice may result in
civil and criminal penalties.
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