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IN THE UNITED STATES BANKRUPTCY COURT 

MIDDLE DISTRICT OF ALABAMA 

 

In re:      ) 

      ) Case No. 11-12254-WRS-11 

SMALL LOANS, INC., et al.,
1
  ) 

      ) Jointly Administered 

   Debtors.  ) 
      ) 

  

MOTION TO APPOINT CHAPTER 11 TRUSTEE 

 

COMES NOW, the Official Committees of Unsecured Creditors for The Money Tree, 

Inc. and The Money Tree of Georgia, Inc. (collectively, the “Committees”) in the bankruptcy 

cases of Small Loans, Inc., et al. (the “Debtors”), and file this their Motion to Appoint Chapter 

11 Trustee (the “Motion”).  In support of this Motion, the Committees respectfully show this 

Court as follows: 

I.  PROCEDURAL BACKGROUND 

 

1. On December 16, 2011 (the “Filing Date”), the Debtors filed voluntary petitions 

for relief under chapter 11 of title 11 of the United States Code (the “Code”). 

2. The Debtors are operating their businesses and managing their financial affairs as 

debtors-in-possession pursuant to Sections 1107 and 1108 of the Code.  Prior to this Motion, no 

chapter 11 trustee had been appointed and no request for a chapter 11 trustee had been made. 

3. On January 5, 2012, the Court entered the Order for Joint Administration [Docket 

No. 62], in which it directed that the Debtors’ bankruptcy case be jointly administered.  On 

January 9, 2012, the Bankruptcy Administrator for the Middle District of Alabama appointed 

the Committees.  On January 27, 2012, the Committees held a joint organizational meeting.   

                                                 
1 The Debtors in these cases are Small Loans, Inc., Case No. 11-12254, The Money Tree, Inc., Case No. 11-12255; 

The Money Tree of Louisiana, Inc., Case No. 11-12256; The Money Tree of Florida, Inc., Case No. 11-12257; 

and The Money Tree of Georgia, Inc. Case No. 11-12258. 
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4. On February 9, 2012, the Debtors’ section 341 meeting was held.  At the 

meeting, the Debtors’ CEO, Bradley Bellville, and its CFO, Stephen Morrison, testified on 

the Debtors’ behalf. 

II.  FACTS SUPPORTING RELIEF 

 
5. To date, despite having been in bankruptcy for over two months, the Debtors have 

articulated no discernible strategy for reorganizing or liquidating their assets.  Moreover, neither 

the Debtors, nor their advisors, have any semblance of control or knowledge of their financial 

condition.  To the contrary, the Debtors have used their lengthening stay in bankruptcy to 

liquidate their assets and pay insiders the proceeds, while seeking a vague investment from a 

third party to reorganize.   

6. Prior to the filing of these cases, the Debtors accumulated liabilities, primarily 

from the sale of debentures to individuals, in excess of $92 million.  Upon information and 

belief, many, if not the large majority, of these individual creditors are retired and previously 

relied on interest income from the debentures to pay their living expenses.  The Debtors have 

acknowledged making misstatements in their 10-Q and 10-K public filings with the Securities 

and Exchange Commission, which misstatements grossly inflated the value of the Debtors’ 

assets.  These public filings contained financial information that the Debtors’ individual creditors 

relied on when making investment decisions. 

7. Upon information and belief, the Debtors have been insolvent since at least 2007.  

The Committee is still investigating the Debtors’ financial affairs but there is a distinct 

possibility that the Debtors have been funding their operations over the last 10 years primarily 

from the sale of debentures rather than through earnings from loans to consumers. 

Case 11-12254    Doc 195    Filed 02/27/12    Entered 02/27/12 18:19:46    Desc Main
 Document      Page 2 of 13



ATL 18,453,283v1 2-27-12 3  

8. The Debtors cannot state, with any degree of certainty, the present value of their 

businesses.  The Debtors’ management has no discernible plan to reorganize or, for that matter, 

to liquidate their assets in an orderly fashion.  Instead, the Debtors are collecting their 

outstanding receivables while their management continues to pay itself essentially pre-petition 

wages.  Moreover, the Debtors’ chief executive officer, Bradley Bellville2, not only pays himself 

$250,000 annually, but personally profits from side businesses that are run out of the Debtors’ 

locations, including the Interstate Motor Club, of at least $70,000 annually.3   

9. The Debtors are leasing property from numerous former equity owners, or 

affiliates of former or present equity owners.  Some of these former equity owners are also 

profiting from the Interstate Motor Club, and/or are shareholders (or are the beneficiaries of 

trusts which are shareholders) of Debtor The Money Tree Inc. 

10. The Committees have sought discovery on an informal basis from the Debtors.  

Despite the Committees’ request, the Debtors have not permitted the Committees’ financial 

advisors to review the Debtors’ records, but have instead insisted upon having all 

communications go through counsel.  This has severely hampered the Committees’ ability to 

obtain information regarding the Debtors’ operations and financial affairs. 

11. Due to, among other things, numerous conflicts of interest and incompetence on 

the part of management, a chapter 11 trustee is required to oversee the orderly liquidation of the 

Debtors’ assets in order to maximize the return to creditors.  A chapter 11 trustee can sell the 

                                                 
2 Mr. Bellville is a 37% equity owner of Debtor The Money Tree, Inc., with the Vance R. Martin GST Exempt 

Family Trust f/b/o Jeffrey V. Martin owning 31.5% and the Vance R. Martin GST Exempt Family Trust f/b/o 

Grace M. Johnston owning 31.5%.   The remaining Debtors are wholly owned subsidiaries of Debtor The 

Money Tree, Inc. 

3 Mr. Bellville has testified that he only reduced his salary by $12,000 annually since these cases were filed, i.e. 

from $262,000 to $250,000   The Committees respectfully submit that this reduction is insufficient in light of 

the Debtors’ dire financial condition. 
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Debtors’ assets as a going concern, which may maximize the value of the assets.  Management’s 

history of self-dealing, incompetence, and gross mismanagement can no longer be tolerated.   

III.  STANDARD FOR REQUESTED RELIEF 

 
12. Pursuant to 11 U.S.C. § 1104(a), courts are directed to appoint a trustee upon the 

finding of cause, or if the appointment is in the best interest of creditors and the estate, and 

provides in pertinent part as follows: 

(a)  At any time after the commencement of the case but before confirmation of a 
plan, on request of a party in interest or the United States trustee, and after notice 
and a hearing, the court shall order the appointment of a trustee-- 
 
     (1) for cause, including fraud, dishonesty, incompetence, or gross 
mismanagement of the affairs of the debtor by current management, either before 
or after the commencement of the case, or similar cause, but not including the 
number of holders of securities of the debtor or the amount of assets or liabilities 
of the debtor;  
 
     (2) if such appointment is in the interest of creditors, any equity security 
holders, and other interests of the estate, without regard to the number of holder of 
securities of the debtor or the amount of the assets or liabilities of the debtor;  
….  

11 U.S.C. § 1104(a)(1) and (2) (2007).   

IV.  GROUNDS FOR REQUESTED RELIEF 

13. The Committees assert both that “cause” exists for the appointment of a Chapter 

11 trustee and that the appointment of a Chapter 11 trustee is in the best interests of the Debtor’s 

estate and creditors under 11 U.S.C. § 1104.  Moreover, this cause has existed both before and 

after the filing of the Debtors’ bankruptcy petitions.   

A.  Management Has Breached Its Fiduciary Duties to Creditors. 

 
14. A corporation’s directors owe fiduciary duties to creditors when the company 

becomes insolvent, even absent bankruptcy.  Federal Deposit Ins. Corp. v. Sea Pines Co., 692 

F.2d 973 (4th Cir. 1982); Whitley v. Carolina Clinic, Inc., 118 N.C. App. 523, 455 S.E.2d 896 
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(1995); In re Metropolitan Cosmetic and Reconstructive Surgical Clinic, P.A., 115 B.R. 185 

(Bankr. D. Minn. 1990). 

15. A debtor in possession is at risk if it acts only with the interests of equityholders 

in mind.  See In re Kendavis Industries Intern., Inc., 91 B.R. 742 (Bankr. N.D. Tex. 1988); In re 

Downtown Inv. Club III, 89 B.R. 59 (B.A.P. 9th Cir. 1988).  Where a debtor-in-possession’s 

management has substantial conflicts of interest, courts have held that the appointment of a 

chapter 11 trustee is an appropriate remedy.  See Matter of Cajun Elec. Power Co-op., Inc., 74 

F.3d 599 (5th Cir. 1996); In re Marvel Entertainment Group, Inc., 140 F.3d 463 (3d Cir. 1998); 

In re RJ Mfg. Inc., 2004 WL 764669 (Bankr. N.D. Iowa 2004); In re SunCruz Casinos, LLC, 298 

B.R. 821 (Bankr. S.D. Fla. 2003). 

16. Mr. Bellville is motivated to keep the Debtors operating not to maximize returns 

for creditors, but instead to prolong his tenure (and compensation) as Chief Executive Officer.  

Such conduct is simply inexcusable when the Debtors have been losing millions of dollars 

annually for the last several years.   

17. Mr. Bellville’s profits from the Interstate Motor Club also continue to siphon off 

value from these estates.  In addition to his inflated salary, Bellville’s desire to reorganize the 

Debtors is driven by his receipt of approximately $70,000 per annum from the Interstate Motor 

Club.   

18. Mr. Bellville has a substantial conflict of interest as he is putting his own 

interests, as an equity holder, member of management, and as a recipient of Interstate Motor 

Club proceeds, ahead of the interests of creditors when he is clearly aware that the Debtors are 

insolvent.  This represents a breach of his fiduciary duty to creditors in these cases.  Due to this 

breach, the appointment of a chapter 11 trustee is warranted. 
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B.  Management is Not Competent to Continue Managing the Debtors’ Affairs. 

 
19. Bellville and the remaining members of management have proven their 

incompetence through, without limitation, their lack of internal financial controls and accounting 

as well as by the Debtors’ financial losses over the past several years. 

20. The Debtors’ desire to reorganize is, upon information and belief, driven by the 

desire of Mr. Bellville and existing management to retain control over the Debtors so that 

Bellville can continue to take a high salary and disbursements from the Interstate Motor Club.   

21. Existing management has no realistic plan to reorganize.  To the contrary, they 

are presently liquidating their assets, as they are not making new consumer loans at a level 

necessary to replace the loans that they are collecting.  The Debtors have continued to lose 

money during the post-petition period, as evidenced by their monthly operating reports. 

22. The Debtors’ creditors, the large majority of whom are individuals, have an 

urgent need for the liquidation of the Debtors’ assets.  Many of these individuals loaned their 

life’s savings to one or more of the Debtors, and rely on those funds to pay utilities, mortgages, 

and to buy food. 

23.  Existing management has demonstrated, through the poor financial performance 

of the Debtors over the last several years, that they are not up to the task of reorganizing.  For 

example, over the last four years, the Debtors have incurred substantial losses, as demonstrated 

in the following chart.   At the same time, they have been paying substantial amounts in 

discretionary bonuses: 
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Fiscal Year Losses4 Discretionary 
Bonuses 

2010 $12,135,000 $1,235,201 

2009 $12,935,000 $2,295,975 

2008 $9,987,000 $2,243,839 

2007 $3,791,000 $2,075,668 

 

Mr. Bellville has been the Debtors’ Chief Executive Officer during each of these years.  It is 

important to note that the bonuses have been described as discretionary, i.e. they were not 

required, yet management continued to award them despite staggering losses.  Management 

decisions of this nature cannot be permitted to continue. 

24. The Debtors’ management has also failed to place certain subsidiaries into chapter 

11 despite their ownership or control of substantial assets.  For example, Best Buy Autos of 

Bainbridge, Inc., which is a subsidiary of Debtor The Money Tree of Georgia, Inc., remains a 

non-debtor despite receiving $4.4 million in proceeds from a prepetition sale of assets.  This 

entity must be placed in bankruptcy as soon as possible so that the Court, creditors, and parties in 

interest can insure that its assets, including a substantial amount of cash, are not dissipated. 

25. Additionally, this is the unusual case where “cause,” as defined in section 

1104(a)(1), has been established as a matter of public record.  In determining that cause exists for 

the appointment of a bankruptcy trustee, this Court may rely upon the Debtors’ own filings with 

the Securities and Exchange Commission.  For example, on page 11 of their 2010 10-K annual 

report, the Debtors state the following: 

                                                 
4 The source for these figures are the Debtors’ public filings with the SEC.  This pattern of losses and bonuses 

continued in 2011.  For example, for the three months ended June 25, 2011, the Debtors had a net loss of 

$4,413,143, yet paid out discretionary bonuses of $217,665. 
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Our internal controls over financial reporting may not be effective in preventing 
or detecting misstatements in our financial statements, and if we fail to detect 
material misstatements in our financial statements, our financial condition and 
operating results could be severely and negatively affected.   
 
During our fiscal years ended September 25, 2010, 2009 and 2008, we concluded 
that our system of internal controls over financial reporting contained a material 
weakness and was not operating effectively. This resulted in errors in our 
financial statements. There can be no assurance that in the future our system of 
internal controls would detect misstatements in our financial statements. If we fail 
to detect material misstatements in our financial statements in the future, our 
financial condition and operating results could be severely and negatively 
affected.  
 

See Form 10-K for The Money Tree Inc dated December 23, 2010, available at 

http://www.sec.gov/Archives/edgar/data/1309126/000119312510287690/d10k.htm.  This 

acknowledgement of a lack of internal controls and errors alone is enough to warrant the 

appointment of a chapter 11 trustee.  While the Debtors’ prior statements warrant the requested 

relief, the Debtors cannot even promise that they can make accurate statements going forward.  

Accordingly, the appointment of chapter 11 trustee is warranted. 

 

C.  The Debtors’ Operations are Tantamount to a Ponzi Scheme. 

26. The Debtors have financed their businesses over the last few years by selling new 

debentures to pay existing debentures.  As noted by the Debtors in their 2010 10-K and at the 

section 341 meeting of creditors in this case, the Debtors were selling debentures to pay off 

existing debenture holders, while they were losing large amounts of cash.  As set forth above, the 

Debtors’ business operations had been losing money for years and were insolvent; management 

had no hope for turning the Debtors’ operations around yet continued to sell debentures in order 

to finance payouts to existing debenture holders. 
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27. This is tantamount to a Ponzi scheme, according to the United States Securities 

and Exchange Commission.  “A Ponzi scheme is an investment fraud that involves the payment 

of purported returns to existing investors from funds contributed by new investors.”  See 

http://www.sec.gov/answers/ponzi.htm. 

28. Running a Ponzi scheme constitutes cause for the appointment of a chapter 11 

trustee.  In In re Vaughan, 429 B.R. 14 (Bankr. D.N.M. 2010), where the debtor operated a  

Ponzi scheme, the Court found that cause existed for the appointment of a chapter 11 trustee 

based on fraud.  In Vaughn, the debtor’s business entities were not successful and did not 

generate cash, and instead lost money continuously and in increasing amounts for approximately 

16 years.  Id.  The debtor’s businesses continued in operation only through the infusion of funds 

from investors who were promised high rates of return on their investments, and the investors’ 

funds went to pay high rates of returns to prior investors.  Id. 

29. Here, the Debtors have been losing money for the last few years, and have 

obviously not been successful.  The Debtors continued in operation only through the infusion of 

funds from new purchasers of debentures.  The Debtors promised high rates of return (e.g. 8-9% 

per annum) under market conditions where a typical money market account was paying under 

1%. 

30. Moreover, the Committees’ counsel has been advised that numerous debenture 

holders sought to pull their money out of the Debtors prior to the bankruptcy filing.  Members of 

the Debtors’ management assured creditors that the Debtors’ finances were steady, despite the 

Debtors’ massive losses over the past several years.  These misrepresentations, which were 

fraudulent in nature, form the basis for the appointment of a chapter 11 trustee. 
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31. Because the Debtors are, or were, effectively running a Ponzi scheme, existing 

management must be removed as expeditiously as possible to avoid further losses. 

V.  REQUEST FOR EXPEDITED DISCOVERY SCHEDULE 

32. The Debtors have not produced documents and other information to the 

Committees on a timely and consensual basis.  While some information has been shared, the 

Committees have not received the amount of information necessary to provide sufficient 

background regarding the Debtors’ financial affairs.  Accordingly, the Committees request that 

the Court direct that discovery be shared within ten days of the date of this Motion. 

33. The Committees intend to take the depositions of the Debtors’ CEO and CFO.  

The Debtors have agreed to this request.  However, for this examination to be meaningful, the 

Committees must have the documents previously requested well in advance of the depositions. 

34. The Committees have also requested their financial advisors be provided access to 

the Debtors’ headquarters.  While the Debtors initially agreed to this, they have since refused to 

permit access, but have instead asked that all communications be made through counsel.  The 

Committees’ advisors require this access so that their advisors can review the Debtors’ financial 

records. 

35. The Committees are still conducting discovery regarding this matter, and reserve 

the right to assert additional grounds for the appointment of a chapter 11 trustee. 

[The remainder of this page has been intentionally left blank.] 
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WHEREFORE, the Committees respectfully request that this Court (a) enter an Order 

appointing a chapter 11 trustee in this case, (b) require the Debtors to provide discovery, and 

access to the Committees’ financial advisors,  on an expedited basis, and (c) grant such other and 

further relief as is appropriate under the circumstances.  

Respectfully submitted, this 27th day of February, 2012. 
 

GREENBERG TRAURIG, LLP 
 
 
/s/ John D. Elrod   
R. Kyle Woods 
John D. Elrod 
Greenberg Traurig, LLP 
3290 Northside Parkway, N.W, Suite 400 
Atlanta, Georgia 30327  
(678) 553-2100 
(678) 553-2259 Facsimile 
woodsk@gtlaw.com 
elrodj@gtlaw.com 
Proposed Counsel to the Official Committees of Unsecured 
Creditors 
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CERTIFICATE OF SERVICE 

I hereby certify that I served a copy of the foregoing pleading on all parties receiving  
Notices of Electronic Filing in this case, including the following: 

 
Bankruptcy Administrator  
ba@almb.uscourts.gov  
 
Bill D Bensinger on behalf of Debtor Small Loans, Inc.  
bbensinger@bakerdonelson.com, syoung@bakerdonelson.com;msellers@bakerdonelson.com  
 
Steven K. Brackin on behalf of Creditor Phyllis Brackin  
marthah@lbfjlaw.com, sbrackin@lbfjlaw.com  
 
William M. Brakefield on behalf of Creditor James Stephens  
BANKRUPTCY@hsmbb.com  
 
Heather D. Brown on behalf of Creditor Kolb, Wheeler & Walter @ Brunswick, LLC  
hbrown@kkgpc.com, jwest@kkgpc.com  
 
Jay H. Clark on behalf of Creditor Alvy Devon Smith Scholarship Fund  
jc@wallacejordan.com, aa@wallacejordan.com  
 
Frank W. DeBorde on behalf of Creditor LOTSolutions, Inc., formerly known as Life of the 
South Service Co., as agent for Life of the South Insurance Co., Insurance Co. of the South, 
Bankers Life of Louisiana, and Lyndon Southern Ins. Co.  
fwd@mmmlaw.com  
 
Andrew H. Dekle on behalf of Creditor Margaret Knox  
ahdekle@bouhan.com  
 
David A Garland on behalf of Creditor Howard Barfknecht  
dgarland@mcdr-law.com, wduskin@mcdr-law.com  
 
Janie Salmon Gilliland on behalf of Creditor Mary Ann Campbell  
janiegilliland@knology.net, jlengill@yahoo.com  
 
Jan M Hayden on behalf of Debtor Small Loans, Inc.  
jhayden@bakerdonelson.com, lhunter@bakerdonelson.com;kpinkston@bakerdonelson.com  
 
Douglas L Henry on behalf of Creditor Greg Morrow  
hanklaw@windstream.net  
 
Max A. Moseley on behalf of Debtor Small Loans, Inc.  
mmoseley@bakerdonelson.com, lisbell@bakerdonelson.com;towen@bakerdonelson.com  
 
R. Randolph Neeley on behalf of Creditor United States, Internal Revenue Service  
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rand.neeley@usdoj.gov, carol.brensing@usdoj.gov  
 
Charles N. Parnell on behalf of Creditor Bernard Randy Miller  
bkrp@parnellcrum.com  
 
Bobby L Scott on behalf of Creditor Henry McEachern  
BLS@daycrowley.com  
 
Harmon T. Smith on behalf of Creditor Helen Spedale  
htsmith@bellsouth.net  
 
Christopher W Terry on behalf of Creditor Ruby Altman  
cterry@stoneandbaxter.com  
 
Cater C. Thompson on behalf of Creditor FTC of Onaga  
cater.thompson@jonescork.com, andrea.harris@jonescork.com  
 
Lisa Wolgast on behalf of Creditor LOTSolutions, Inc., formerly known as Life of the South 
Service Co., as agent for Life of the South Insurance Co., Insurance Co. of the South, Bankers 
Life of Louisiana, and Lyndon Southern Ins. Co.  
lwolgast@mmmlaw.com  
 

 
Dated this 27th day of February, 2012. 

 
 
/s/ John D. Elrod___________ 

              John D. Elrod 
Greenberg Traurig, LLP 
The Forum, Suite 400 
3290 Northside Parkway, N.W 
Atlanta, Georgia 30327 
(678) 553-2259 
(678) 553-2269 Facsimile 
elrodj@gtlaw.com 
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