IN THE SUPERIOR COURT OF RABUN COUNTY
STATE OF GEORGIA

UNITED COMMUNITY BANK,
Plaintiff, : Civil Action

GC LOT LOAN, LLC, a Georgia limited liability
Company and RL PROP 2011-1 INVESTMENTS
LLC, a Delaware limited liability company,

Intervenors and Plaintiffs,
File No. 2012-CV-0315-S
V.

SELAF WATERFALL DEVELOPMENT CO.,
LLC, SELAF WATERFALL COUNTRY CLUB,
LLC, SELAF WATERFALL WATER AND
SEWER, LLC, and SELAF WATERFALL
HOLDING CO., LLC,

Defendants.

FIRST AND FINAL APPLICATION OF RECEIVER FOR APPROVAL AND
PAYMENT OF FEES AND REIMBURSEMENT OF COSTS

COMES NOW, Hays Financial Consulting, LLC, the Receiver (the “Receiver”) for the
' property (collectively, the “Property”) of the above captioned Defendants (the “Defendants™) in
the receivership (the “Receivership™), and files this first and final application (the “Application”)
of the Receiver and its professionals for approval and payment of fees for services rendered and
reimbursement of costs advanced on behalf of or by the Receivership for the period between
August 2, 2012, and December 20, 2012 (the “Application Period”), and respectfully shows the
Court as follows:
A. BACKGROUND

1. Pursuant to certain loan documents (the “Loan Documents™) executed by and between

Plaintiff United Community Bank (“UCB”) and the Defendants prior to August 2, 2012,




UCB obtained a secured interest in certain real and personal property of the Defendants that
was being operated as a residential development, country club and golf course facility known
as the Lake Burton Club (the “Club”).

. Prior to August 2, 2012, the Club and the Property were under the management and
supervision of the Reynolds Companies, which charged the Defendants approximately
$25,000 each month to perform payroll, management, accounting, and administrative
functions relatéd to the Club and the Property.

. At the request of UCB, Senior Judge Robert B. Struble signed an Order that was entered on
August 2, 2012 (the “Appointment Order”), appointing the Receiver to take possession,
custody, and control of the Property and to operate the Club located at the Property at the
discretion of the Receiver.

. Pursuant to Paragraph 7 of the Appointment Order, which authorizes the Receiver to hire,
employ, and retain professionals, including legal counsel, that the Receiver deems necessary
to assist the Receiver in discharging the duties of the Receiver, the Receiver has retained the
financial consulting firm of Hays Financial Consulting, LLC (“HFC”) as accountants for the
Receiver, the law firm of James C. Frenzel, P.C. (“JCF”) as counsel for the Receiver, and the
law firm of Sard & Leff, LLC (“S&L”) as special counsel to the Receiver (The Receiver,
HFC, JCF, and S&L are collectively referred to as the “Receivership Professionals™).

. After the entry of the Appointment Order, among other tasks, the Receivership Professionals
took control of the Property from UCB, assessed the management team, operations, and
financial funding requirements to continue to operate the Club and the Property until the
Property and Club could be sold, and worked closely with UCB and exchanged budgets and

funding requests incident to which UCB paid the expenses of the Receivership until October,




2012. In addition, the Receivership Professionals took over management of all accounting
functions, including payroll, and essentially developed a new accounting system into which
all accounting data was transferred. The Receivership Professionals have since maintained a
stand-alone accounting system and all necessary and standard accounting and control reports
have been prepared.

. In duly acting as Receiver of the Property after the entry of the Appointment Order, the
Receivership Professionals incurred necessary expenses in the administration of the
Receivership and the care, preservation, and protection of the Property.

. Pursuant to Paragraph 1 of the Appointment Order, all costs and expenses of the Receiver,
including the Receiver’s fees, attorney’s fees, costs and compensation, shall be at the cost
and expense of Deféndants and secured by the loan documents originally executed by the
Defendants to provide a secured interest in the Property to UCB.

. Pursuant to Paragraph 8 of the Appointment Order, the Receiver was required to file a
monthly account statement, which may accompany the monthly report by the Receiver, and
“lilf no objection thereto is filed and served on or within ten (10) days following service
thereof, such statement may be paid.”

. The Receiver has already circulated the monthly invoices of the Receivership Professionals
for August, September, and October, a copy of which are attached hereto as Exhibit “A”
and incorporated herein by reference (collectively, the “Circulated Invoices™). Although no
party objected to the Circulated Invoices, since the case was taking much more time than
either the Receiver or UCB anticipated, the Receiver voluntarily discounted the fees earned
in the Circulated Invoices by $52,733.75 prior to receipt of payment for the Circulated

Invoices.
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The Receiver has also filed four monthly interim reports, which were served on counsel for
the parties to this Proceeding and are hereby incorporated herein by reference, detailing the
activities of the Receivership Professionals (the “Interim Reports”) and the Receiver will be
filing contemporaneously with this Application a final report (the “Final Report” and,
collectively with the Interim Reports, the “Status Reports™).
The Receivership Professionals working on this case are well aware of the time and expense
being incurred and endeavored at all times to work in an efficient, cost effective, and
productive manner.

B. CIRCUMSTANCES IN NOVEMBER AND DECEMBER
In November, 2012, GC Lot Loan, LLC, and RL Prop 2011-1 Investments, LLC, the above
captioned Intervenors (the “Intervenors”), acquired the interest of UCB in the Property
pursuant to certain sale and transfer documents (the “Transfer Documents™)
After the Intervenors acquired the interest of UCB in the Property pursuant to the Transfer
Documents, based on commitments and representations by the Intervenors to both UCB and
the Receiver that funding would be forthcoming, the Receiver continued to operate the
Property and the Receivership continued to incur expenses in the operation of the Property in
order to preserve the going concern value for the benefit of parties-in-interest, primarily the
Intervenors, in reliance upon the representations and obligation Qf the Intervenors that
funding for the operating costs would be provided to the Receivership.
The Recéiver continued to operate the Property based on the funding commitment by the
Intervenors, but the promised funding still had not been paid as of November 29, 2012.
When funding was not received from the Intervenors as promised, the Receivership was not

able to pay certain trade debts due to funding constraints, the Receiver prepared and filed
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pleadings to address the funding constraints of the Receivership and, subsequently, to
terminate the Receivership.

On December 5, 2012, this Court entered an Order, nunc pro tunc to December 3, 2012 (the
“December Order”), in which the Court, among other relief: a) ordered the Receiver to issue
certain payments from funds available in the Receivership; b) ordered the Intervenors and
the Receiver to transfer certain funds into the Registry of the Court; c) ordered the Receiver
to file by December 31, 2012, a Final Report, final fee and expense applications, and a
Motion to terminate the Receivership (the “Motion to Terminate”); d) authorized the
Receiver to transfer the Property of the Defendants to the successful bidder at the foréclosure
sale of the real Property; €) ordered that the recipient of the Property vshall be prohibited from
transferring any personal Property, except in the ordinary course of business, until the
termination of the Réceivership or further order by the Court; and f) ordered that further
hearings on other relief sought in the Receivership shall be continued to the hearing on the
relief sought by the Motion to Terminate.

Pursuant to the December Order, the Receiver has: a) disbursed certain payments from funds
then available in the Receivership; b) subsequently paid the remaining funds of the
Receivership into the Registry of the Court; and ¢) turned over possession and control of the
Property of the Receivership to the Intervenors.

The funds currently held in the Registry of the Court related to the Receivership are
insufficient to pay the entire amount of the outstanding obligations (the “Obligations)
related to the Property and the Receiver has not yet received a firm commitment from either

UCB or the Intervenors that the outstanding Obligations will be paid.
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A majority of the efforts expended by the Receiver in November and December were
required as the result of the failure of the Intervenors to fund the operations as promised.
Had the Intervenors timely funded the operations as promised without the need for court
involvement, the fees incurred by the Receiver and professionals of the Receiver would be
significantly less as the Receiver and its professionals incurred a substantial amount of time
in November and December related to the unfulfilled funding commitments of the
Intervenors.

C. BASIS FOR ENTITLEMENT TO FEES
The Receivership Professionals are entitled to reasonable compensation for the performance
of their duties in amount(s) commensurate with their duties and obligations plus actual out-
of-pocket expenses incurred by the Receivership Professionals.
This Application seeks approval for payment of the fees and reimbursement of expenses for
the Receiver, HFC, JCF and S&L incurred or invoiced during the Application Period from
August‘2, 2012, through December 20, 2012.
The Georgia Code provides a scale of fees for receivers, but also indicates that ‘.‘[w]here the
business of an insolvent person, firm, or corporation is continued and conducted by a
receiver, the judge may allow such compensation as may be reasonable for such services in
lieu of. commissions, not exceeding the compensation paid by persons in the usual and
regular conduct of such business.” O.C.G.A. § 9-8-13(b) (2012).
The business subject to the Receivership is insolvent and unable to pay the obligations of the

Receivership.

24. Furthermore, “the presiding judge or other competent tribunal shall allow such compensation

to....the receiver...appointed thereunder as their services are reasonably worth.”




25. The presiding judge in the Receivership is Judge Russell W. Smith rather than the judge who
signed the Appointment Order.

26. The compensation sought by the Receiver and its professionals is reasonable compensation
for the services provided by the Receiver and its professionals and neither UCB nor the
Intervenors have presented any evidence to the contrary.

27. In support of this Application, the Receiver respectfully directs the attention of the Court to
Ass’n of Disabled Americans v. Neptune Designs, Inc., 469 F.3d 1357, 1359 (11th Cir.
2006), which sets forth the appropriate test in the Eleventh Circuit for the determination of a
fee award. The Court in 4ss 'n of Disabled Americans held:

In calculating a reasonable attorney’s fee award, the court must multiply the
number of hours reasonably expended on the litigation by the customary fee
charged in the community for similar legal services to reach a sum commonly
referred to as the “lodestar.” The court may then adjust the lodestar to reach a

more appropriate attorney’s fee, based on a variety of factors, including the
degree of the plaintiff’s success in the suit.

1d. (citations omitted).

28. The amount and reasonableness of the fees and costs sought to be approved in this
Application are addressed below.

29. The Receivership Professionals are working under a fee structure incident to the
Receivership sought by and continued for the benefit of primarily of the Plaintiffs herein,
UCB and the Intervenors.

D. FEES AND EXPENSES FOR THE APPLICATION PERIOD

30. The Receivership Professionals incurred $254,107.51 in fees and $1,682.28 in expenses on
behalf of the Receivership as the result of the services rendered to and by the Receivership
Professionals during the Application Period from August 2, 2012, through December 20,

2012.




31. The fees and expenses incurred by the Receivership Professionals on behalf of the

Receivership are summarized as follows:

RECEIVER — HAYS FINANCIAL CONSULTING, LLC
' August2 2012 through December 20,2012 _
August T Septe:mber" ' Octob_er ‘ Novemberw’ Derc:ember » Total
Fees | $29.403.00 | $2497500| $19 495 00 $25,135.01 |  $25,550.00 |  $124,558.01
EXPenseSj $ 47263 | $ 47113 $§ 3845 $ 1215 . $ 99436
TOTAL | 2987563 | $25446.13 | $19,533.45 | $25147.16 | $25,550.00 | $125,552.37
ACCOUNTANT - HAYS FINANCIAL CONSULTING, LLC
. August2 2012 through December 20 2012 » _
v August _ September October November """ Deéemb_e___r ‘, ' Total o
Fees | $15420.00 | $13360.00 | $12,040.00 | $13,700.00 | $16,942.50 | $ 71,462.50
Expenses . $ 24113 ] _ $ 16453 $  405.66
TOTAL | $15420.00 [ $13,601.13 | $12,040.00 | $13,700.00 | $17,107.03 | $ 71,868.16
COUNSEL — JAMES C. FRENZEL; P.C."
, August 2»» 2012 through Decemb er 20 2012 7
‘ August | September October . _November December Total
Fees | $ 510000 $ 820000 $ 660000 $13,480.00| $23,680.00 | $ 57060 00
ExpenseS. $ 205 $ 2712 $ 3664 $ 13643 $ 79.02| $ 28226
TOTAL | § 510295| $ 8227.12| §$ 6,636.64 | $13,61643 | $23,759.12 | $ 57,342.26
SPECIAL COUNSEL - SARD & LEFF, LLC
August2 2012 through December 20 2012
AUgust September October v Nov_ember ' December ‘ Total
Fees $ 1,027.00 . . 3 - $ 1,027.00
Expenses _ . _ _ _ B
TOTAL $ 1,027.00 - . - . $ 1,027.00

32. The Circulated Invoices and the monthly statements for the Receivership Professionals for
November and December, which are attached hereto and incorporated herein by reference as

Exhibits “B” and “C,” contain the following information for the Application Period for the

Receiver, HFC, JCF and S&L, respectively: a) the number of hours worked by each
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professional; b) the manner and type of work performed by each professional; and c) the
monetary value assigned to each task performed by each professional.
The hourly rates reflected in the Circulated Statements and the monthly statements attached
as Exhibits B and C hereto are commensurate with the rates charged by other professionals
of similar experience levels in Georgia. The Receiver and the professionals employed by
HFC are respected by their peers for their work in receiverships, bankruptcies, turn-arounds,
and similar financial restructuring work. Likewise, the attorneys of JCF are recognized and
respected for their experience and expertise and regularly represent receivers and trustees in
receiverships and insolvencies and the attorneys of S&L are recognized and respected for
their experience and expertise regarding the matter in which S&L was engaged by the
Receiver.
The Receivership Professionals have received payment for the fees and expenses incurred
between August and October in the total amount of $136,910.05, but have not yet received
any payment for the fees and expenses incurred in November and December in the amount
of $118,879.74 (the “Unpaid Professional Expense”).

E. DESCRIPTION OF SERVICES COVERED BY APPLICATION
The services (the “Services”) performed by the Receivership Professionals during the
Application Period have required professionals who are experienced in dealing with the
issues that arise in the course of receivership, including: specialized knowledge of the
substantive and procedural law applicable to receiverships, formal and informal processes
for obtaining, assimilating and analyzing information, accounting functions, payroll, and

asset administration and issues involving real estate developments, dealing with property
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owner associations (the “POA”), and permits, leases, and club memberships. The
Receivership Professionals all have considerable experience in such areas.

The amount of the fees and expenses sought in this Application reflects the nature, scope and
complexity of the work necessary to properly administer the Receivership.

The fees and expenses sought in this Application are reasonable in light of the amount of the
Services performed by the Receivership Professionals during the Application Period for the
benefit of the Receivership, the complexity of the issues addressed by the Receivership
Professionals, and the progress made in the administration of the Receivership by the
Receivership Professionals during the Applicable Period.

The results of the Services performed by the Receivership Professionals during the
Application Period are set forth in the Status Reports. The Services of the Receivership
Professionals during the Application Period: a) are partially. summarized in the Status
Reports; b) set forth in detail in the monthly statements attached to this Application as
Exhibits A, B, ‘and C; and ¢) have allowed thé Receiver to continue to administer the
Receivership. In summary, the Services include, but are not limited to, the following:

a. Securing assets to be administered in the Receivership;

b. Communicating with parties-in-interest, including the POA, members,
creditors, and employees, regarding the progress of the Receivership and the
issues that have arisen;

c. Negotiating with the Intervenors to obtain funding commitment from the
Intervenors;

d. Continuing to manage and address legal, financial, administration, and

creditor relations issues related to the Receivership;




e. Dealing with governmental authorities with regard to licenses and permits
necessary for the continued operation of the Property;

f. Dealing with trade creditors, landlords, and owners regarding goods and
services necessary to maintain and operate the Property; and

g. Providing management, customer service, and employee relations during a
period of time made difficult by the uncertainty of the financial condition and

pending foreclosure and ownership change of the Property.

39. The Receiver has provided both UCB, the Intervenors, and counsel for the Defendants with

copies of this Application in accordance with the requirements of the Appointment Order.

F. REQUESTED RELEIF

40. Pursuant to this Application the Receiver requests the entry of an Order: a) granting final

41.

approval of all fees incurred and expenses advanced by the Receivership Professionals
during the Application Period; b) requiring the payment to the Receivership Professionals of:
the Unpaid Professional Expense in the amount of $118,879.74; and c¢) and approving as
final allowed compensation the payment of all compensation paid or to be paid to the
Receivership Professionals.

The Receivership does not have sufficient funds to pay the fees and expenses sought herein
as well as the other unpaid obligations of the Receivership and, as such, the Receiver
requests that the Unpaid Professional Expense be paid by the Intervenors or UCB in the
event that the Unpaid Professional Expense is not paid by funds available to the

Receivership.

42. The Receiver requests that the Court authorize the payment of all fees and expenses incurred

by the Receivership Professionals during the Application Period as set forth in this




Application (and more fully described in the attached statements). The reasonableness of the
amounts sought by this Application is demonstrated by the amount and type of work
performed by the Receivership Professionals, the complexity of the issues, and the progress
that has been made by the Receivership Professionals during the Application Period. A
proposed Order granting the relief sought in this Application is attached hereto as Exhibit
“D” and incorporated herein by reference.

WHEREFORE, the Receiver respectfully requests that the Court:

1. Approve this Application;

2. Review and grant final approval of all fees for professional services rendered
and costs advanced by the Receiver, HFC, JCF, and S&L on behalf of the Receivership
for the Application Period from August 2, 2012, and December 20, 2012, in the amount
of $255,789.79;

3. Order the payment to the Receivership Professionals of the Unpaid Professional
Expense in the amount of $118,879.74;

4. Approve the payment of all compensation paid or to be paid to the Receivership
Professionals as full and final compensation to the Receivership Professionals in this.
Receivership;

5. Enter an Order substantially in the form of the Order attached to this Application
as Exhibit “D” hereto; and

6. Grant such other and further relief as the Court deems just and proper.

This the 21st day of December, 2012.

Hays Financial Consulting, LLC, Receiver




S. Gregory Hays, Director

Hays Financial Consulting, LLC

Atlanta Financial Center

3343 Peachtree Road, N.E.

East Tower, Suite 200

Atlanta, GA 30326-1420

(404) 926-0056; ghays@haysconsulting.net

7~ Receiver for SELAF, et al.,
Defendants
Of Counsel:
James C. Frenzel, P.C.
Suite 155, East Tower
Atlanta Financial Center
3343 Peachtree Road, NE
Atlanta, Georgia 30326
(404) 266-9961; Jef-bklaw@mindspring.com




