
L. HUTCH MOORE 

CLAY W. REESE 

SARAH S. WHEELER 

JULIE A. LIBERMAN 

MINDY C. WAITSMAN 

OF COUNSEL 

TANYA FAIRCLOUGH-JAMES 

Direct: (678) 399-2900 
aherndon@mooreandreese.com 

Holly Henry-Perry, Clerk 
Rabun County Superior Court 
Rabun County Courthouse 

Moore))) 
~~~Reese 

ATTORNEYS AT LAW 

January 25, 2013 

25 Courthouse Square, Suite 105 
Clayton, GA 30525 

ATLANTA OFFICE 

2987 Clairmont Rd., Ste. 440 

Atlanta, Georgia 30329 

Main: (770) 457-7000 

Fax: (770) 455-3555 

PERRY OFFICE 

107 Constance Ct 

Perry, Georgia 31069 

(404) 924-4843 

Re: United Community Bank, et.al. v. SELAF Waterfall Development Co., LLC, et.al. 
Rabun County Superior Court 
Civil Action File No. 2012-CV-0315-S 

Dear Ms. Henry-Perry: 

Enclosed please find one (1) original and one (1) copy of the "Response of Watetfall 
Property Owners Association, Inc. in Support, and in Joinder, of the Motion by Receiver for 
Entry of an Order Directing the Plaintiffs to Make Payment of Certain Unpaid Obligations of 
the Receivership Estate; and Memorandum of Law in Support Thereof' in the above 
referenced matter. 

Please file the original, stamp the copy "filed" and return the copy to this office in the 
self-addressed, postage paid envelope provided for your convenience. 

Under cover of this letter, I am also forwarding to Judge Smith a courtesy copy of the 
response referenced above. 

Thank you for your kind assistance with this matter. 

Sincerely, 

~i::~ 
Assistant to the Firm 

encls. 
cc: The Honorable Russell W. Smith (via US Mail; w/ encl.) 



IN THE SUPERIOR COURT OF RABUN COUNTY 
STATE OF GEORGIA 

UNITED COMMUNITY BANK 

Plaintiff, 

GC LOT LOAN, LLC, a Georgia limited liability 
Company and RL PROP 2011-1 INVESTMENTS 
LLC, a Delaware limited liability company, 

Intervenors and Plaintiffs 

v. 

SELAF WATERFALL DEVELOPMENT CO., 
LLC, SELAF WATERFALL COUNTRY CLUB, 
LLC, SELAF WATERFALL WATER AND 
SEWER, LLC, and SELAF WATERFALL 
HOLDING CO., LLC, 

Defendants. 

Civil Action 

File No. 2012-CV-
0315-S 

· RESPONSE OF WATERFALL PROPERTY OWNERS ASSOCIATION, 
INC. IN SUPPORT, AND IN JOINDER, OF THE MOTION BY RECEIVER FOR 
ENTRY OF AN ORDER DIRECTING THE PLAINTIFFS TO MAKE PAYMENT 

OF CERTAIN UNPAID OBLIGATIONS OF THE RECEIVERSIDP ESTATE; 
AND MEMORANDUM OF LAW IN SUPPORT THEREOF 

COMES NOW Waterfall Property Owners Association, Inc. (hereinafter the 

"Association"), and files this Response In Support, and In Joinder, of the Motion filed by 

Hays Financial Consulting, LLC, the Receiver (the "Receiver") for the real and personal 

property (the "Property") of the above-captioned Defendants (the "Defendants"), seeking 

an Order (1) approving the Final Report of the Receiver regarding the administration of 

the Property of the Receivership Estate (the "Receivership") and any unpaid debts related 

to the Receivership or the Property, and (2) directing payment by February 4, 2012, of the 
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outstanding obligations related to the Property and owed to the Association, in the 

amount of $12,467.49, from the funds held in the Registry of the Court related to the 

Receivership; and Memorandum of Law in support thereof. In support of this Response, 

the Association hereby represents as follows: 

1. 

The Association is a homeowners association duly authorized to levy and collect 

assessments for the development commonly known as Waterfall at Lake Burton 

subdivision, located in Rabun County (hereinafter the "Development"). The 

Association's assessment authority is in accordance with Declaration of Covenants, 

Conditions, and Restrictions for Waterfall at Lake Burton, which is recorded in Deed 

Book S-18, pages 309-342, as re-recorded in Deed Book B-19, Pages 598-642, Rabun 

County, Georgia records, and any and all amendments thereto (the "Declaration" 

hereinafter). A true and correct copy of the Declaration is attached hereto as Exhibit "A" 

and incorporated herein by reference. 

2. 

The Association is authorized to collect monthly water and sewer assessments for 

Lot 42 and Lot 43 located within the Development, which Lots are part of the Property. 

3. 

Additionally, the Association is entitled to a monthly payment from the owners of 

the Property, representing a twenty-five percent (25%) reimbursement of expenses 

incurred for services and amenities provided for the Development. Such monthly 

payment is based on the usage of the Development's services and amenities, by the 

Property, and is well established based on pattern and practice. 
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4. 

As set forth in the Motion by Receiver filed on or around December 21, 2012, and 

as reflected in the Order signed by Senior Judge Robert B. Struble and entered in the 

Court's records on August 2, 2012 (the "Appointment Order"), the Receiver was duly 

appointed by the Court on August 2, 2012, to take possession, custody, and control of the 

Property and make payments on behalf of the Property for all unpaid debts and other 

outstanding obligations, including the monthly water and sewer assessments and 25% 

reimbursement of expenses due and payable to the Association by the Property. 

5. 

The appointment of the Receiver was made at the request of Plaintiff United 

Community Bank ("UCB"), which had a secured interest in the Property pursuant to 

certain loan documents (the "Loan Documents") executed by and between UCB and the 

Defendants prior to August 2, 2012. Upon entry of the Appointment Order, the Receiver 

took control of the Property from the Defendants. Pursuant to the Appointment Order, 

the Receiver was authorized to remain in exclusive possession of the Property, until the 

completion of any sale or foreclosure sale of same, or until further order of the Court. 

The Appointment Order also authorized the Receiver to make any decisions related to 

payment of expenses that were necessary for the continued operation of the Property. 

6. 

In accordance with the Appointment Order, the Receiver worked closely with 

UCB to ensure the proper care, preservation, and protection of the Property, for which 

UCB paid some or all of the related expenses for the Property, including the 

Association's monthly water and sewer assessments, and the Association's twenty-five 

percent (25%) reimbursement of expenses incurred for services and amenities provided 

for the Development. 
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7. 

On November 14, 2012, GC Lot Loan, LLC, and RL Prop 2011-1 Investments, 

LLC, the above-captioned Intervenors (the "Intervenors"), acquired UCB's interest in the 

Property pursuant to certain sale and transfer documents (the "Transfer Documents"). 

8. 

Pursuant to the Transfer Documents, specifically Paragraph 7, the Intervenors are 

responsible for homeowners association assessments for the year of Closing, and 

homeowners association assessments calculated as of October 31, 2012. 

9. 

As of the date of this response, the Association is owed a total of $850 for water 

and sewer assessments for the month of December 2012. In addition, the Association is 

owed a total of $11,617.49 for the 25% reimbursement of expenses. The specific 

breakdown of the outstanding 25% reimbursement of expenses for each month is as 

follows: 

July 2012 

October 2012 

November 2012 

December 2012 

$2,258.45 

$5,773.69 

$886.78 

$2,698.57 

10. 

After entry of the Court's Order appointing the Receiver, the Receiver paid the 

outstanding 25% reimbursement of expenses for the months of August and September 

2012. It is unclear to the Association why the outstanding 25% reimbursement of 

expense was not made for July 2012. However, the outstanding 25% reimbursement of 

expenses for October, November and December 2012 have not been paid to date as the 

Receiver was ordered by the Court to deposit all funds in its possession into the Registry 

of the Court, effective as of December 3, 2012. 
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11. 

No payments have been made by either the Receiver or Intervenors since the date 

of the Court's Order. 

12. 

The Association is entitled to payment of the outstanding assessment amounts and 

expenses noted above from the funds held by the Registry of the Court and, therefore, it 

has standing to file this Response in Support of Receiver's Motion by virtue of these 

outstanding obligations related to the Property. 

13. 

By this Motion, the Association seeks the entry of an Order (i) approving the 

Receiver's Final Report; and (ii) directing the payment of outstanding homeowners 

association assessments and reimbursement of expenses to the Association from funds 

currently held in the Registry of the Court. 

ARGUMENT AND CITATION OF AUTHORITY 

14. 

The Georgia Supreme Court has upheld the enforceability of assessment 

covenants such as is found in the Declaration. See Timberstone Homeowners Ass'n, Inc. 

v. Summerlin, 266 Ga. 322 (1996). In similar circumstances as in this case, the Georgia 

Court of Appeals has held unequivocally that there is no legal justification for a property 

owner to fail to pay valid assessments. See Forest Villa Condominium Ass'n, Inc. v. 

Camerio, 205 Ga. App. 617, 422 S.E.2d 884 (1992). 

15. 

Additionally, the Property is granted an easement pursuant to the Declaration, 

which easement is the basis for the 25% reimbursement of expenses to the Association. 

It is a long held equitable principal that absent any agreement on the question of 

maintenance of a private way, "the burden of upkeep should be distributed between 

dominant and servient tenements in proportion to their relative use of the road, as nearly 
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as could be ascertained". 20 A.L.R.3d 1026, Bina v. Bina (1931) 213 Iowa 432, Barnard 

v. Gaumer (1961) 146 Colo. 409, Harvey v. Lindsey, (2001) 251 Ga. App. 387. 

16. 

In the present case, the Declaration and Georgia law require that UCB, and/or the 

Intervenors as successors in interest in and to the Property, pay the Association all 

outstanding assessments and 25% reimbursement of expenses. The outstanding amounts 

owed to the Association which total $12,467.49, should, therefore, be paid out of the 

funds held by the Registry of the Court. 

WHEREFORE, the Association respectfully requests the entry of an Order that: 

(a) Approves the Final Report of the Receiver; 

(b) Directs the payment by February 4, 2012 of the outstanding assessments, 

including the 25% reimbursement of expenses, totaling $12,467.49 out of 

the funds held in the Registry of the Court; and 

( c) Grants such other relief as this Court may deem just and proper. 

-t'L. 
This '1! dayof~9(1· ?o13 . 

2987 Clairmont Road 
Suite 440 
Atlanta, Georgia 30329 
(770) 457-7000 
(770) 455-3555 (Fax) 

Respectfully Submitted, 

MOORE & REESE, LLC 

By: 514,J_,.-~--__-/ 
Tanya Fairclough-J\Ul1eS 
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Georgia Bar No. 254255 
MindyC. Waitsman 
Georgia Bar No. 730415 
Attorneys for Plaintiff 



IN THE SUPERIOR COURT OF RABUN COUNTY 
STATE OF GEORGIA 

UNITED COMMUNITY BANK, 

Plaintiff, 

GC LOT LOAN, LLC, a Georgia limited liability 
Company and RL PROP 2011-1 INVESTMENTS 
LLC, a Delaware limited liability company, 

Intervenors and Plaintiffs 

. v. 

SELAF WATERFALL DEVELOPMENT CO., 
LLC, SELAF WATERFALL COUNTRY CLUB, 
LLC, SELAF WATERFALL WATER AND 
SEWER, LLC, and SELAF WATERFALL 
HOLDING CO., LLC, 

Defendants. 

CERTIFICATE OF SERVICE 

Civil Action 

File No. 2012-CV-
0315-S 

This is to certify that I have this day served a true and correct copy of the 
RESPONSE OF WATERFALL PROPERTY OWNERS ASSOCIATION, INC. IN 
SUPPORT, AND IN JOINDER, OF THE MOTION BY RECEIVER FOR ENTRY OF 
AN ORDER DIRECTING THE PLAINTIFFS TO MAKE PAYMENT OF CERTAIN 
UNPAID OBLIGATIONS OF. THE RECEIVERSHIP ESTATE; AND 
MEMORANDUM OF LAW IN SUPPORT THEREOF via electronic transmission and in 
a sealed envelope by first class mail with postage adequate to insure delivery to: 

Mr. S. Gregory Hays, Director 
Hays Financial Consulting, LLC, Receiver 
3343 Peachtree Road, NE, Suite 200 
Atlanta, GA 30326 

Paul G. Durdaller, Esq. 
Counsel for United Community Bank 
Taylor English Duma LLP 
1600 Parkwood Circle, Suite 400 
Atlanta, Georgia 30339 



D. Clayton Howell, Esq. 
Counsel for SELAF Waterfall Development Co., et al. 
King & Spaulding, LLP 
1180 Peachtree Street 
Atlanta, GA 30309 

Bradley J. Denson, Esq. 
Counsel for GC Lot Loan and RL Prop 2011-1 Investments, LLC 
Nelson Mullins Riley & Scarborough LLP 
201 17th Street NW, Suite 1700 
Atlanta, Georgia 30363 

R. Bruce Russell, Esq. 
Counsel for Peter D. Anzo and G.C. Lot Loan, LLC 
30 Chechero St. 
P.O. Box 1202 
Clayton, GA 30525 

This 25~y of }" ""'}· , ~ iJ. . 

2987 Clairmont Road 
Suite 440 
Atlanta, Georgia 30329 
(770) 457-7000 
(770) 455-3555 (Fax) 

Respectfully Submitted, 

MOORE & REESE, LLC 

By: 'dfa..vtr~ 
Tanya Faircloug~s 
Georgia Bar No. 254255 

· Mindy C. W aitsman 
Georgia Bar No. 730415 
Attorneys for Plaintiff 





   

   
    
    
   
     
   
   
   
     
   
    
     
   
    
    
    
     
   
   
   
   
    
    
    
   
   
    
     

    
     
     
   
    
      
      

    
   
     
     
      
          
      
     
       
      

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 

 
 
 
 
 
   
 
 
 



        
          

      
   
    
    

   
   

    

      

 
  
  
  
  

 
  
  

  
  

 
   

   

 
  

  

 
  
  
  
  
  

      
  

    
   

   
   

   

      
       
     

   
     
          
      
    
    
     
     
     
        
     

    
        
     

 

 

 
 

 
 
 
 
 
 
 

 

 
 
 
 
 

 
 
 

 
 
 
 
 
 

 

 
 
 

 
 
 
 
 
 
 
 
 
 
 

 
 
 



    
     
     
     
    
     

    
     
    
     
        

    
   
    
    
    
     
    
     
       
     
       
     
   
   
      
   
     
   
    
      
    
         
    
     
    

    
   
    
    
      
   
   
   
   
   
      
    

 

 

 

 
 
 
 
 
 

 
 
 
 
 

 
 
 
 
 
 
   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 

  
 
 
 
 
 
 
 



 

      
    
   
    
   
   
     
   

 

 
 
 
 
 
 
 
 



      
 

    

 

        
                

            

  

               
               

            
                

               
                

               
    

             
                

               
                 

                       
                
 

  

 

             

              
                  

            

               
            

             
               

   

                 
               

            



                    
                

              

                 
                   

                  
                  

                

                
               

              
               

      

                 
                   

                   
               

               
                  

                  
                  

                 
                  

   

                
                 
                  
                 

                
                
                 

     

               
            

                 
                

 

               
       

            
             

                  

 



               
        

                 
  

              
              

               
                 
                  

                 

               
              

                   
                    

                    
     

             
            
                 

                
     

                 
                   

    

                  
     

            
            

                 
                 

    

             

                   
                  

               
                  

          

              
          

 



  

              
                  

            
    

               
               

             

 

 

              
                 

               
               
                  
             
                

                

               
                  

                   
                   

                    
  

                  
                 
                
                
               

                
                 

                 
                    

      

                 
                
             

                
               

                   
               
                 

 



                 
                   

                   
                  
                

                 
                  
          

            
                    

               
                    
                

                
     

  

  

               
                 

                 
                  

                 
                

                  
          

               
                     

                   
               

                    
                     

                    
                  
               
        

                
                  

               
                    

                     
                  
               

                   
               

 



 

                  
                 

              
                 

               
               

                  
              

               
          

               
                  

              
             

           
             

                  
                    

                
               

                
               

             
               

                
               

              
               

                 
                 

               
                  

                  
                  
                  

             
           

              
              

                  
                  
                  

                  
                  

                   
                   

 



  

                    
                

 

              
                

                 
                 

               
       

              
             

                 
              

                 
              

               
                 

  

              
                

               
            

              
                  

              
                  

                 
                

                  
                

                  
             

                 
                

     

            
                 

              
                

                  
                  

         

                 
                

               
                  

 



                  
                  
                    

                     
                   

                   
                   

                  
                   

                    
                

                 
                  

                   
                  

                    
                   

                  
         

              
                

               
                    

        

             
              

                  
                 

               
                    

                   
                

                  
                 
                 

 

  

     

                
                      

                
                     

                  
               
                   

                    
     

 



                
                

                   
                     

                   
                  

        

                
 

               
                   

                    
                     

                  
                    

          

                 
                     

                    
       

                
                  
                

    

            

                
                  

         

                  
                   

   

             
               

                  
                   

                  
           

 



 

 

    

   

              
                  

                 
                

                 
                
      

                  
                  

                
                  
                

                
                

                 
         

              
               
               

              
             

              
               

                  
                  

               
                  
                

                 
                

                    
                

                   
       

  

             
                    
               
                
                   

 



                   
                 

                     
                

                   
                

                
                   

                 
                 

                 
              

                

                
               

                   
              

               
                

                
       

                  
                  

                   
                

                
                 

                 
                

                   
                     
                
                   

                  

       

               
                   

              
                   

                 
              

                  
               

                 
           

                
                  

 



                   
                

               
                  
                

                   
        

                
                 

              
                  

             
                

             

     

                
                 

                 
              

               

               
                  

                  
                  

                    
                 

              

                  
               
                  

 

               
                    

                
                   

              
                    

      

                 
                 
                    

                
                

 



 

              
               
                 

               
            

             
                   

                   
                 

                   
               

                 
                

              
                

               
                 

                 
                 
                

                     
               

          

  

 

                      
                

                     
                

                  
               

                
               

               
                  

                
                   

                 
                     

               
           

  

       

                
                

                     

 



               
                

                
               
                
               

           
                    
                
                  

               
                 

                
   

               
                

                  
                  

                   
        

  

 

               
               
                 

                

                
                    

                 
              

                
                   

                  
                

                    
                 

                   
                   

                    
                    

                    
                

              
                 

                  
      

 



  

                
               
                

                    
                  

                  
               

                  
                 

                  
                  
                  
                  

                  
      

            
                   

                
                

                
                   

    

              
                   

                    
                  
                
           

               
            

                 
                 

               
     

            
                  

              
               

                     
                   
                   

                    
                

                 
               

 



 

            
                      

                  
                   

                    
                   

                  
                  
                

                   

                 
               

                  
                   

                 
               

                    
               

        

                  
          

                  
               

                   
                

                
                   

                     
               

                 

              
                    

                 
                 
                   
                 
                  

         

  

  

              
                 

 



                 
                   

             

             
                 

                 
                   

                
                   

                 
                    

                      
                

                 
         

              
                 

            
                

             
               

                   
              

                
                

               
              
 

     

                
                

            
              

               
              

             
               

            
                 

               
              

                
      

  

               
              
                  

                   

 



              
                 

                
                   
                  

               
                

         

                
                

                      
                  

        

                  
                

                   
               

                  
              

            

              
                 

                 
                   

               
                
               

        

           
                

               
             

                
                  

                    
                    

                   
                    

                 
                  

                   
     

              
                   

               

 



 

                
                  

                    
                    

               
  

 

  

                 
                 

      

                
                 

                
                  

                     
                

                    
               

               
               

                
    

                
                     

                   
     

                
                

              
                    

                
    

  

  

               
                

                 
         

              

 



                 
                     

                   
                   

                 
                   
                 
                   

         

          
              

             

             
                
                 

                   

              
               

               
                   

                 
                     

              
                

           

                 
                  

                      
                     

                     
                 

                  
                 

               
                 

                  
                
 

                 
                     
                  

                    
                 

                   
                   
                    

 



   

                   
                  

                      
                    
                      

                    
                 

                 
                

 

               
                     

                   
                  
                   

                     
               

                    
                

               
                   

        

               
                  

                    
                    

       

            
               

           

               
         

            
              

              
                  

                  
                  

                 
                 

                 
                  

                   
                    

            

 



            
                 

                   
                   

             

            
                   
                  

               
                  

                  
                  

                 
                 

              

               
                  

 

                
               

                  
                   
                  

             
                

               
              

                  
                  

                  
    

              
                  

               
                 

 

               
                  
                

               
                

                   
                 

                 

 



                
                   

   

                 
                 
                    

 
            

               
               

                 
                  

                   
                  

                  
                     

                    
      

                
           

                
        

  

  

              
              

                    
                

                     
                 

                 
                   
                 

                
                   

                  
                    

                  
                    
                      

                    
                   
               

 



  

                 
                   

               
                

                    
                  

               
             

                
                    
               

                 
              

               
                   

               
     

           
                   

              
                 

                
                

              
                

                   
              

                
                  

             
               

                    
                 

               
           

             
                

                
                  

                
  

                
                   
                
                 
    

 



            
                   

                  
                  

            

               
                 

           

              
                 

                 
       

             
                  
                  

                 
                      

               
                     

                  
                

                 
 

                
                  

                 
                   

                 
                   

               
                  

             
               

                  
                 

                    
                     

         

         

           

               

           

 



                 
                

                    
    

           
                 

                
                

                
                 

                  
 

               
                 

     

              
                       

                  
                 

                    
                  

                 
                  

                 
                

                   
   

          
               

               
                  

 

               
                

                   
             

                
                   

                 
                
         

        
         

 





  

    

                    
                   

               
                 

               
               

  



  

  

              
                 

                  
      



   
  

                      
          

                 
               

            
                   

                   
                 

                     
                    

                
             
                    

                   
                   

               
                 
                 

                   
                    
                

                    
                  

                
                      

               
                

                  
         



   
  

                    
       

                 
                
               

                  
                   

                       
                

                   
                

                   
                   

                    
               
                   

                 
                  

                    
               

                   
                

                    
               

                    
                 

                    
                  

                    
                

                    
               

                   
                

                    
                

                   
                

       



   
  

                       
          

                 
               

             
              

                   
                 

               
                 

                    
                      

                 
                     

                   
                 

                    
                

                    
                    

                   
                    

               
                     

                   
                 
                     

             
                     

                   
                  

                   
                      

                 
              

   

    

    



   
  

                   
       

                 
                

                 
                     

              
                   

                     
                 

                 
                       

                  
                   

                   
                

                      
                

                 
                     

                    
                

                   
                     

                  
                  

             

   

   



   
  

                   
       

                 
               

            
                 

                  
                

                     
               

                     
                      

                
                     
              

                      
                    
                  
                      
                 

                       
                   
                   
                   

                     
                  
                    
                   
                   

                   
                    
                

                   
                     

                 
                  

                 
                    

                  
                  

                 
                      



                  
                      

                
                      

                 
                       
                   

                 
                   

                  
                  

                  
                  
                       

                     
                 

                     
               

                     
                     

                
                      

                 
                    

                  
                    

               
                     

                  
                  

                  
               

                      
                  
                    

                 
                 

              



   
  

                   
       

                    
               

                
                  

                  
                     

                    
                      

                  
                    

                 
                    
                 

                      
                    

               
                     

                    
                  
                    

                   
                  

                    
                 

                    
                

       

      

    



  

   
  

                    
        

                  
                    

               
                    

                
                   

                
                    
                
                    
               
                    
                 

                    
                      

                 
                 

                   
                  

                 
                 

                   
               

                   
                    

                    
                  

                   
                 

                  
                  

                   
                  

                  
                  

                   
                

                     
                 

                    
                

                 
                    

       



                    
                 

                  
                

                    
                 

                   
                 

                    
                  

                    
                   

                 
                

                 
                

                  
                  

                  
                   

                    
                  

                   
                 

                   
                 

                   
                  

                   
                   

                   
                  

                   
                

                   
                

                   
                  

                    
                  

                    
                 

                     
                    

                  
         

    

   




