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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

SJK ABSOLUTE RETURN FUND, LLC )
and SJK ABSOLUTE RETURN FUND, )
LTD., )

)
Plaintiffs, )

)
v. ) Case No. 1:13-CV-00432

)
EISNERAMPER LLP f/k/a EISNER LLP )
and EISNERAMPER (CAYMAN) LTD. )
f/k/a EISNER (CAYMAN) LTD., )

)
Defendants. )

_____________________________________ )

MEMORANDUM OF LAW IN SUPPORT OF
DEFENDANTS’ MOTION TO DISMISS

Defendants EisnerAmper LLP and EisnerAmper (Cayman) Ltd. (collectively,

“EisnerAmper” or “Defendants”) respectfully submit this memorandum of law in support

of their Motion, pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, to

dismiss the Complaint of Plaintiffs SJK Absolute Return Fund, LLC (the “Onshore

Fund”) and SJK Absolute Return Fund Ltd. (the “Offshore Fund”) (collectively, the “SJK

Funds” or “Plaintiffs”).

NATURE OF THE CASE

This action is an attempt by Plaintiffs to shift liability to their auditors,

EisnerAmper, for an investment fraud orchestrated by Plaintiffs’ own agents, Stanley J.

Kowalewski (“Kowalewski”) and SJK Investment Management, LLC (“SJK IM”), which

controlled the SJK Funds and had exclusive authority over their investments. Beginning
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on December 31, 2009 and continuing throughout 2010, Kowalewski and SJK IM

allegedly caused Plaintiffs to transfer millions of dollars into another Kowalewski-

controlled fund known as the SJK Special Opportunities Fund, LP (“SOF”). Kowalewski

then caused the SOF to make several allegedly unauthorized investments, including some

purportedly for Kowalewski’s personal benefit.

EisnerAmper is a public accounting firm that audited Plaintiffs’ financial

statements for the period that ended December 31, 2009. Although EisnerAmper was

never engaged to audit Plaintiffs’ 2010 financials and was never asked to audit the SOF,

Plaintiffs allege that EisnerAmper breached its contract with Plaintiffs and was negligent

in failing to discover Kowalewski’s wrongful conduct. Plaintiffs further allege that if

EisnerAmper had discovered Kowalewski’s fraud, it would have resigned as auditor for

the SJK Funds or taken other action that somehow would have allowed Plaintiffs to stop

Kowalewski’s misappropriations.

For the reasons discussed herein, as a matter of law, EisnerAmper cannot be held

liable for Plaintiffs’ losses. By giving Kowalewski and SJK IM exclusive control and

authority over Plaintiffs’ investment decisions and day-to-day operations, Plaintiffs

enabled the fraud that allegedly caused their losses. As a matter of law, Plaintiffs are

responsible for the wrongful acts of their agents and are barred by the doctrine of in pari

delicto from recovering against their auditor, EisnerAmper, which was itself an innocent

victim of the fraud. “In pari delicto,” which means roughly “at equal fault,” prohibits a
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plaintiff from recovering damages from another for a wrong for which plaintiff itself

bears equal or greater fault.

The in pari delicto defense has been adopted in North Carolina (see Section I.A

below) and is well-developed in other jurisdictions (see Section I.B below). In the case

of a corporation the availability of the defense is based on established principles of

agency, which hold that the wrongful conduct of a corporation’s responsible officers is

imputed to the corporation itself. The in pari delicto doctrine frequently is applied to bar

claims against auditors and other professional advisors, including in a very recent

decision involving Bernard Madoff in which the Second Circuit affirmed the dismissal of

claims against financial institutions that provided banking services to the Madoff funds.1

For the reasons discussed herein, the Court should reach the same result in this

case. Because the fraudulent conduct of Kowalewski and SJK IM is imputed to

Plaintiffs, they bear greater responsibility under the law than EisnerAmper, which is

alleged only to have been negligent in failing to discover Kowalewski’s fraud, and

because Kowalewski was the “sole actor” in undertaking the fraud, the “adverse interest”

exception (see Section II below) is inapplicable. As a result, Plaintiffs’ claims are barred

under the in pari delicto doctrine and must be dismissed.

STATEMENT OF FACTS

Each of the Plaintiffs was structured as a “fund-of-funds” hedge fund and was

organized and controlled by SJK IM and its sole principal and member, Kowalewski.

1 Picard v. JPMorgan Chase & Co. (In re Bernard L. Madoff Inv. Sec. LLC), ___ F.3d
____, 2013 WL 3064848, at *6 (2d Cir. 2013), discussed infra in Section I.B.
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Plaintiffs received money from investors, which was then reinvested by Kowalewski and

SJK IM in other hedge funds. (Compl. (D.E. 7) ¶ 2.) At all relevant times, Kowalewski

was a resident of North Carolina and SJK IM was headquartered in North Carolina.

(Compl. ¶¶ 8-9.)2

SJK IM, through its sole member Kowalewski, controlled the investment

decisions and day-to-day operations of the SJK Funds. SJK IM served as the Managing

Member of the Onshore Fund and had exclusive authority over all decisions regarding its

management and affairs. (Compl. ¶ 34.) SJK IM served as the Investment Adviser of the

Offshore Fund and had exclusive authority over all decisions regarding its management

and affairs, subject to the overall management by the Offshore Fund’s directors. (Compl.

¶ 38.) At all relevant times, Kowalewski served as one of the Offshore Fund’s two

directors. (Compl. ¶ 39.)

On December 31, 2009, the last day of the period audited by EisnerAmper,

Kowalewski caused the SJK Funds to make two transfers totaling $415,000 to the SOF,

which Kowalewski also controlled. (Compl. ¶¶ 46, 48.) Thereafter, at various times

during 2010, Kowalewski allegedly transferred millions of additional dollars from the

SJK Funds to the SOF. Kowalewski then caused the SOF to make several allegedly

2 Because Kowalewski signed EisnerAmper’s engagement letter in North Carolina, and
because Kowalewski’s alleged misconduct occurred in or was directed from this State,
North Carolina law presumably applies. See Walden v. Vaughn, 157 N.C. App. 507, 510,
579 S.E.2d 475, 477 (2003); Harco Nat. Ins. Co. v. Grant Thornton LLP, 206 N.C. App.
687, 697-99, 698 S.E.2d 719, 725-26 (2010). The choice of law question is not
determinative of this motion, however, since the in pari delicto defense has been broadly
applied to bar claims against auditors in numerous states, including New York, where
EisnerAmper is headquartered. See Argument, infra.
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unauthorized investments or expenditures, including loans to SJK IM, investments in a

real estate holding company, investments in real property, including a personal residence

for Kowalewski, and payment of Kowalewski’s personal expenses. (Compl. ¶¶ 47, 49-

50, 106.)

Plaintiffs assert that once Defendants learned of some of the transfers from the

SJK Funds to the SOF, Defendants, as part of their audits of the SJK Funds for 2009,

should have performed certain audit procedures on the accounts and activities of the SOF

occurring in 2010—procedures that would have been appropriate had Defendants been

retained to audit the SOF’s 2010 financial statements, which they were not. (See Compl.

¶¶ 65, 69-72, 75-84.) Plaintiffs further contend that if such steps had been taken in the

2009 audits of the SJK Funds, Defendants would have discovered that Kowalewski was

misappropriating the SOF’s funds, and either would have resigned as auditor for the SJK

Funds or refused to issue an unqualified opinion for the SJK Funds’ 2009 financial

statements. Plaintiffs speculate, had those actions occurred, that the SJK Funds’ non-

managing members and investors could have stopped Kowalewski’s fraud and minimized

the additional losses that allegedly occurred after EisnerAmper submitted its audit report.

(Compl. ¶¶ 75-104.)

On January 6, 2011, the Securities and Exchange Commission (“SEC”) initiated

an enforcement action against Kowalewski and SJK IM in the United States District

Court for the Northern District of Georgia. (Compl. ¶ 107.) On February 11, 2011, the

Georgia District Court appointed S. Gregory Hays a receiver for Kowalewski, SJK IM
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and the Special Opportunities Fund. (Compl. ¶ 108.)3 Upon information and belief, this

case is being pursued against EisnerAmper at the insistence of the receiver and represents

the receiver’s attempt to pursue an alternative source of recovery for losses for which

Kowalewski and SJK IM are solely responsible.4

Defendants deny any and all liability to Plaintiffs and, if the case were to proceed,

EisnerAmper would present evidence, inter alia, that it satisfied all applicable

professional standards, that it did not breach its contract with Plaintiffs in any regard, and

that, in any event, Plaintiffs are unable to demonstrate that any conduct attributed to

EisnerAmper caused them any damage. However, the Court should never reach these

issues. The facts and circumstances surrounding EisnerAmper’s engagement and the

performance of its services are irrelevant to the issue presented by this motion. As

demonstrated further herein, even if EisnerAmper had been negligent or breached its

contract (which is denied), Plaintiffs may not recover as a matter of law.

QUESTION PRESENTED

Whether Plaintiffs are barred by the doctrine of in pari delicto from recovering

against their auditors based on those auditors’ alleged failure to discover and report

fraudulent conduct committed by Plaintiffs’ managing agents.

3 Plaintiffs’ lead counsel in this case, J. David Dantzler, Jr. and his firm, also served as
counsel to Mr. Hays in the receivership.

4 Defendants believe there potentially are serious issues regarding the right and authority
of the receiver of SJK IM to initiate and pursue this action in the name of the SJK Funds.
Should the Court fail to dismiss this action for any reason, Defendants reserve their right
to seek discovery on the issue of the receiver’s capacity and standing, and to seek any and
all further relief as may be warranted and appropriate.
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ARGUMENT

I. The Doctrine of In Pari Delicto Bars Any Recovery By Plaintiffs Against
These Defendants.

A. North Carolina Recognizes the In Pari Delicto Doctrine and Has
Applied the Doctrine to Bar Claims of Professional Malpractice.

North Carolina courts have long recognized the in pari delicto doctrine, which

prohibits the courts from redistributing losses among wrongdoers. Whiteheart v. Waller,

199 N.C. App. 281, 285, 681 S.E.2d 419, 422 (2009). “The law generally forbids redress

to one for an injury done him by another, if he himself first be in the wrong about the

same matter whereof he complains.” Id. (quoting Byers v. Byers, 223 N.C. 85, 90, 25

S.E.2d 466, 469-70 (1943)).

The in pari delicto doctrine applies to corporations, based on principles of agency,

to the same extent as it does to individuals. Since a corporation can act only through

agents, the wrongful conduct of the corporation’s responsible agents is imputed to the

corporation itself. See DeCarlo v. Gerryco, Inc., 46 N.C. App. 15, 20, 264 S.E.2d 370,

374 (1980). “[F]raudulent conduct of persons or entities who exercise complete control

over a corporation may be imputed to the corporation when those actors have used the

corporation as a vehicle for facilitation of the fraud.” Nisselson v. Lernout, 469 F.3d 143,

154 (1st Cir. 2006).

In pari delicto also applies fully to the defense of professional service providers,

like EisnerAmper, who are accused of malpractice. See Whiteheart, 199 N.C. App. at

285, 681 S.E.2d at 422 (because plaintiff knew the defamatory letters he composed
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contained false statements, he could not recover from his attorney for failure to advise of

the potential liability associated with sending those letters). The vast majority of

jurisdictions that have considered the question have explicitly ruled that in pari delicto

bars claim against auditors, and North Carolina surely will follow this same rule (see

Section I.B below).

Applying these well-established principles to this case, Plaintiffs are imputed with

the wrongful conduct of their agents, whom they alone selected and empowered.

Plaintiffs thus bear legal responsibility for the fraud allegedly committed by Kowalewski

and SJK IM. As a result, they cannot recover against less culpable parties, like

Defendants, who are alleged only to have been negligent in failing to detect

Kowalewski’s and SJK IM’s fraud. Accordingly, Plaintiffs’ claims are barred under the

in pari delicto doctrine.5

B. Numerous Jurisdictions Have Applied the In Pari Delicto Doctrine to
Bar Claims Like Those Asserted by Plaintiffs.

The doctrine of in pari delicto is broadly recognized in numerous jurisdictions

outside North Carolina. Courts applying the doctrine include the United States Court of

Appeals for the Second Circuit and the highest state courts in New York and

5 The in pari delicto doctrine fits hand-in-glove with North Carolina’s contributory
negligence rule. See Culler v. Hamlett, 148 N.C. App. 372, 378, 559 S.E.2d 195, 200
(2002) (“[U]nder the law of this State, if plaintiff’s own negligence is one proximate
cause of her own injury, she is precluded from recovery irrespective of the acts of
others.”). North Carolina recognizes contributory negligence as a defense to professional
malpractice claims. Hunt v. Miller, 908 F.2d 1210, 1217 (4th Cir. 1990) (judgment
against attorney reversed for failure to instruct jury on contributory negligence.)
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Pennsylvania, which have issued a series of recent, well-reasoned decisions based on

facts that are closely analogous to those alleged by Plaintiffs.

1. The Madoff Decision

The Second Circuit most recently addressed the issue in Picard v. JPMorgan

Chase & Co. (In re Bernard L. Madoff Inv. Sec. LLC), ___ F.3d ____, 2013 WL 3064848

(2d Cir. 2013) (hereinafter “Madoff”). In Madoff, a trustee appointed pursuant to the

Securities Investor Protection Act sued to recover losses arising from Bernard Madoff’s

multi-billion dollar Ponzi scheme. The trustee alleged that numerous major financial

institutions were confronted with evidence of Madoff’s scheme, but negligently failed to

perform due diligence that would have revealed the fraud. Id. at *1. The Second Circuit

held decisively that the doctrine of in pari delicto barred the trustee from asserting claims

against the defendants on behalf of Madoff’s brokerage firm for wrongdoing in which

Madoff participated and affirmed the dismissal of the complaint on motion. Id. at *6.

Although Madoff’s fraud was much more massive and continued over a much

longer period of time, the basic facts in Madoff are remarkably similar to those alleged by

Plaintiffs in this case:

 Investors paid money to Madoff’s firm with the expectation that the money
would be employed in various legitimate investment hedging strategies.

 Madoff instead used the money his firm received to pay off prior investors and
to fund his own lavish lifestyle. Id. at *1-2.
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 Professional advisors, who allegedly were in a position to discover the
wrongful conduct, failed to discover the fraud and blow the whistle, which
allowed the fraud to continue. Id. at *1-4. 6

Notwithstanding the egregious facts and the magnitude of the losses alleged by the

trustee in Madoff, the Second Circuit had no trouble applying the in pari delicto doctrine

to bar the trustee’s claims. The Court noted unequivocally that, under New York law,

“one wrongdoer may not recover against another.” Id. at *6 (citing Kirschner v. KPMG

LLP, 938 N.E.2d 941, 950 (N.Y. 2010)).7 The decision in Madoff is compelling authority

for dismissal of the Complaint in this case.

6 When the case was brought, Madoff of course had been ousted and replaced by an
innocent third party, the trustee. This fact did not affect the Second Circuit’s
determination that in pari delicto required dismissal of the complaint. This is fully
consistent with the developed law in this area. See, e.g., Knauer v. Jonathon Roberts Fin.
Group, Inc., 348 F.3d 230, 236-37 (7th Cir. 2003), noting that in pari delicto applies to
claims for tort damages brought by receivers and limiting an earlier decision in Scholes v.
Lehmann, 56 F.3d 750, 754-55 (7th Cir. 1995) (holding in pari delicto inapplicable
because wrongdoer no longer in control of plaintiff) to claims for fraudulent conveyance.
To the same limited extent as Scholes, see Quilling v. Cristell, 2006 U.S. Dist. LEXIS
8480, at *17 (W.D.N.C. 2006). Recently, South Carolina has developed a bright-line rule
based on Knauer, holding that under the doctrine of in pari delicto, “in the absence of a
fraudulent conveyance case, the receiver of a corporation used to perpetuate fraud may
not seek recovery against an alleged third-party co-conspirator in the fraud.” Myatt v.
RHBT Fin. Corp., 635 S.E.2d 545, 548 (S.C. Ct. App. 2006). This would apply a fortiori
to a claim against a third party not alleged to have been a co-conspirator, as is the
situation here with Plaintiffs’ Complaint. See Hays v. Pearlman, 2010 U.S. Dist. LEXIS
116803 (D.S.C. Nov. 2, 2010) (following Myatt, and holding malpractice claims by a
receiver against an attorney “alleged to have been partly to blame for the occurrence of
the Ponzi scheme” were barred by in pari delicto.).

7 The court in Madoff cited a long line of New York state and federal court decisions that
have consistently applied the in pari delicto doctrine to bar corporate debtors or their
trustees from suing third parties for a fraud in which the debtor’s management had
participated. Id. (citing, among other cases, Wright v. BankAmerica Corp., 219 F.3d 79,
87 (2d Cir. 2000)).
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2. Kirschner v. KPMG LLP

The New York Court of Appeals’ decision in Kirschner, which was cited in

Madoff, is also directly on point. In Kirschner, New York State’s highest court

considered certified questions from the Second Circuit and the Delaware Supreme Court.

The Delaware case involved a derivative action alleging, as Plaintiffs do here, that the

corporation’s independent auditor “did not perform its auditing responsibilities in

accordance with professional standards of conduct, and so failed to detect or report the

fraud perpetrated by [the corporation’s] senior officers. Had it done so, derivative

plaintiffs argue, the fraudulent accounting schemes at [the corporation] would have been

timely discovered and rectified.” Id. at 949.

The court determined that the doctrine of in pari delicto barred the Delaware

plaintiffs’ claims (subject to the limited “adverse interest” exception discussed infra). Id.

at 959. Addressing the issue of imputation, the Court explained that it is “a fundamental

principle that has informed the law of agency and corporations for centuries” that “the

acts of agents, and the knowledge they acquire while acting within the scope of their

authority are presumptively imputed to their principals.” Id. at 950 (citations omitted).

The application of this principle to this case compels dismissal of the Complaint.

As the court in Kirschner observed, there are sound policy reasons to support this

result. “The risk of loss from the unauthorized acts of a dishonest agent falls on the

principal that selected the agent. After all, the principal is generally better suited than a

third party to control the agent’s conduct, which at least in part explains why the common
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law has traditionally placed the risk on the principal.” Id. at 951 (citation and internal

quotation marks omitted). Consequently, “[a]gency law presumes imputation even where

the agent acts less than admirably, exhibits poor business judgment, or commits fraud,”

and that “a corporation is represented by its officers and agents, and their fraud in the

course of the corporate dealings [ ] is in law the fraud of the corporation.” Id. (citations

and internal quotation marks omitted).

3. AHERF v. PriceWaterhouseCoopers, LLP

The Pennsylvania Supreme Court addressed similar issues in Official Comm. of

Unsecured Creditors of Allegheny Health Educ. & Research Found. v.

PriceWaterhouseCoopers, LLP, 989 A.2d 313 (Pa. 2010) (hereinafter “AHERF”). In

AHERF, the plaintiff alleged that a company’s auditors had colluded with high-level

corporate officers to misstate the corporation’s finances, thereby concealing the

corporation’s deepening insolvency and precluding its board of trustees from addressing

and remedying its financial problems. Id. at 315.

After reviewing the purposes of the in pari delicto doctrine, the court in AHERF

concluded that the doctrine created a virtually insurmountable bar to claims against an

auditor for failure to detect corporate fraud where the auditor dealt with the principal

corporation in good faith. “[T]he best course is for Pennsylvania common law to

continue to recognize the availability of the in pari delicto defense (upon appropriate and

sufficient pleadings and proffers), via the necessary imputation, in the negligent-auditor
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context.” Id. at 335.8 This Court should conclude that North Carolina would follow

Pennsylvania in recognizing that the in pari delicto defense compels dismissal of a

wrongdoer’s claim for auditor malpractice unless the auditor was complicit in the

wrongdoer’s fraud. Id. at 339.

4. Other Jurisdictions

Many other jurisdictions have applied the in pari delicto doctrine to dismiss claims

against auditors based on the auditor’s failure to discover or disclose corporate

wrongdoing.9 E.g., Nisselson v. Lernout, 469 F.3d 143, 158 (1st Cir. 2006) (affirming

dismissal of claims against outside auditors based on the in pari delicto defense); Official

Comm. of Unsecured Creditors of Color Tile, Inc. v. Coopers & Lybrand, LLP, 322 F.3d

147, 168 (2d Cir. 2003) (hereinafter “Color Tile”) (affirming dismissal of claims against

outside auditor based on the in pari delicto defense); USACM Liquidating Trust v.

Deloitte & Touche LLP, 764 F. Supp. 2d 1210, 1230 (D. Nev. 2011) (granting summary

judgment on claims against outside auditor based on in pari delicto defense), aff’d on

8 The court in AHERF noted that this approach dovetailed with Pennsylvania law, which
(like North Carolina) allows “contributory negligence in the accounting context . . . to
function as a complete bar to recovery under negligence theory.” Id. at 335 n.31
(citations omitted).

9 Although the majority of jurisdictions have applied the in pari delicto doctrine in the
auditor context, there are a few courts that have questioned whether auditors should
receive the benefit of this defense. See, e.g., NCP Litigation Trust v. KPMG, LLP, 901
A.2d 871, 889 (N.J. 2005). These cases represent the minority view and are contrary to
recent decisions of the most respected authorities, including those cited in the text above.
See Kirschner, 938 N.E.2d at 958-59 (declining to adopt New Jersey’s rule in NCP
Litigation Trust).
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other grounds, No. 11-15626, 2013 WL 1715532 (9th Cir. Apr. 22, 2013) (unpublished);

Chaikovska v. Ernst & Young, LLP, 913 N.Y.S.2d 449, 451 (N.Y. App. Div. 2010)

(affirming grant of summary judgment to outside auditor on accounting malpractice

claim based on in pari delicto defense).

II. The “Adverse Interest” Exception Does Not Save Plaintiffs’ Claims.

A number of courts have recognized an “adverse interest” exception to the in pari

delicto doctrine, which allows a principal to avoid imputation when its agent acts entirely

contrary to the principal’s interests. The exception has been applied in North Carolina,

although not recently and never in the context of claims against an auditor. See Hice v.

Hi-Mil, Inc., 301 N.C. 647, 654, 273 S.E.2d 268, 272 (1981).10

The adverse interest exception has been addressed extensively by courts in New

York, including in the context of claims against auditors. New York, like other

jurisdictions, has viewed this exception quite narrowly, and only applies it where the

agent has “totally abandoned” the principal’s interest and acted “entirely for his own …

purposes.” Kirschner, 938 N.E.2d at 952 (quoting Center v. Hampton Affiliates, Inc., 488

N.E.2d 828, 830 (N.Y. 1985)) (emphasis in original); see also Madoff, 2013 WL

3064848, at *6 (quoting Kirschner, 938 N.E.2d at 952).

10 See also Fed. Reserve Bank of Richmond, Va. V. Duffy, 210 N.C. 598, 188 S.E. 82, 84-
85 (1936) (“Where the agent is dealing in his own behalf, or has personal interest to
serve, the knowledge of agent is not imputable to the principle.” (citations omitted));
Sparks v. Union Trust Co. of Shelby, 256 N.C. 478, 482, 124 S.E.2d 365, 368 (1962); In
re Vendsouth, Inc., No. 00-10112C-76, ADV 01-2016, 2003 WL 22399581 (Bankr.
M.D.N.C. Oct. 10, 2003) (unpublished).
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Although the adverse interest exception does not apply under the facts alleged in

this case, the Court should not even reach this exception because of the applicability of

the “sole-actor” doctrine.11 This important and well-recognized exception to the adverse

interest exception is clearly established by Plaintiffs’ own pleadings. This doctrine

requires dismissal of Plaintiffs’ claims as a matter of law regardless of whether the

adverse interest exception would otherwise apply.

A. The Adverse Interest Exception Does Not Apply to “Sole Actors” Who

Control the Corporate Principal.

Almost every court that has considered the issue has concluded that the adverse

interest exception does not apply to prevent application of the in pari delicto doctrine

where the corporate wrongdoer also controlled the corporation. This rule, which is

known as the “sole actor” exception, is founded on sound principles of public policy.

The central point of the “sole actor” exception recognizes that “if an agent is the

sole representative of a principal, then that agent’s fraudulent conduct is imputable to the

principal regardless of whether the agent’s conduct was adverse to the principal’s

interests.” Official Comm. of Unsecured Creditors v. R.F. Lafferty & Co., Inc., 267 F.3d

11 Plaintiffs’ Complaint makes it clear that both the challenged transfers from the SJK
Funds and the SOF’s subsequent investments were within the ordinary course of
Plaintiffs’ business as “fund-of-funds” hedge funds, and that the real estate investments
made by the SOF were within the scope of permitted investments under the SJK Funds’
governing documents, and hence were designed to benefit the Funds. See Exhibits A and
B hereto. The fact that some of those investments allegedly benefited Kowalewski
personally or ultimately proved ill-advised (like many real estate investments during the
time) is not sufficient to invoke the adverse interest exception, as the exception generally
has been applied in analogous cases.
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340, 359 (3d Cir. 2001) (citation omitted).12 “When, as here, principal and agent are ‘one

and the same . . . the adverse interest exception is itself subject to an exception styled the

“sole actor” rule,’ which ‘imputes the agent’s knowledge to the principal notwithstanding

the agent’s self-dealing.’” Madoff, 2013 WL 2064848, at *6 n.14 (quoting In re

Mediators, Inc., 105 F.3d 822, 827 (2d Cir. 1997)).

The sole actor doctrine is built upon the logical premise that a corporate entity

that grants a sole agent carte blanche necessarily accepts the risk that the agent may

engage in misconduct without being held accountable by the principal. Id. (stating that a

“corporation must bear the responsibility for allowing an agent to act without

accountability”). “Where a principal cannot embrace a transaction except through the

acts of an unsupervised agent, the principal must accept the consequences of the agent’s

misconduct because it was the principal who allowed the agent to act without

accountability.” In re Jack Greenberg, Inc., 212 B.R. 76, 86 (Bankr. E.D. Pa. 1997)

(quoting First Nat’l Bank of Cicero v. Lewco Sec. Corp., 860 F.2d 1407, 1417-18 (7th

Cir. 1988)); see also Color Tile, 322 F.3d at 165. “‘[W]here the wrongdoer is a sole

actor, the adverse interest exception is not applied and his wrongdoing is nevertheless

imputed to the corporation,’ even where the sole actor loots the corporation.” USACM,

12 “Courts have additionally applied the [sole actor] exception to cases in which the agent
‘dominated’ the corporation.” Id. at 360 (citing PNC Bank v. Hous. Mortgage Corp., 899
F. Supp. 1399, 1405-06 (W.D. Pa. 1994)).
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764 F. Supp. 2d at 1220 (quoting In re NM Holdings Co., LLC, 622 F.3d 612, 620-21

(6th Cir. 2010)).13

There are compelling reasons to conclude that North Carolina certainly would

follow the lead of the majority of courts in other jurisdictions that adopt the sole actor

exception.14 As discussed above, the sole actor exception is based on the uncontroversial

proposition that a corporation that elects to act through an exclusive agent creates the

conditions for unchecked misconduct by the agent. Having created those conditions, the

corporation should not be permitted to recover from a third party for injuries caused by

the wrongdoing of its own faithless agent. Application of the sole actor exception in

13 A few courts engage additional analysis when considering whether to apply the sole
actor rule where there was an innocent person inside the corporation who allegedly could
and would have stopped the fraud. See USACM, 764 F. Supp. 2d at 1220-22 (describing
the analysis that some courts apply where “so-called ‘innocent decision-makers’” are
present, before concluding that Nevada “would require the innocent insider to have actual
corporate authority to stop the fraud,” then applying the sole actor rule despite the
presence of innocent shareholders and directors). At least two federal circuit courts have
refused to attach any significance to the presence of “innocent” directors. See, e.g.,
Baena v. KPMG LLP, 453 F.3d 1, 8-9 (1st Cir. 2006) (holding that Massachusetts would
not adopt an innocent decision maker exception); R.F. Lafferty, 267 F.3d at 360 (“[W]e
reject the Committee’s argument that the [sole actor] exception should not apply because
several of the Debtors’ directors merely acted negligently and did not perpetrate the
fraud. The possible existence of any innocent independent directors does not alter the fact
that the [wrongdoing agents] controlled and dominated the Debtors.”).

14 Other federal courts have accurately predicted adoption of the sole actor exception.
See, e.g., USACM at 1222 (“The Court further concludes that Nevada would adopt the
recognized and uncontroversial proposition that even where agents act adversely to their
principal, their knowledge and acts still will be imputed to the principal if they are the
sole relevant actors.”) The Nevada Supreme Court later expressly adopted the sole actor
exception. In re Amerco Derivative Litig., 252 P.3d 681, 695-96 (Nev. 2011).
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these circumstances finds additional support in North Carolina’s continuing adherence to

the principle that contributory negligence is a complete bar to recovery.15

B. The Allegations of Plaintiffs’ Complaint Establish That the “Sole
Actor” Exception Applies in This Case.

While the in pari delicto defense is an affirmative defense, dismissal is

nevertheless appropriate when the complaint’s uncontroverted allegations establish the

defense. “[A] complaint can be dismissed for failure to state a claim pursuant to a Rule

12(b)(6) motion raising an affirmative defense ‘if the defense appears on the face of the

complaint.’” Color Tile, 322 F.3d at 158 (2d Cir. 2003) (citing Pani v. Empire Blue

Cross Blue Shield, 152 F.3d 67, 74 (2d Cir.1998)) (affirming dismissal of claims against

auditor based on the in pari delicto defense).

In this case, the in pari delicto defense is established by the uncontroverted

allegations of Plaintiffs’ Complaint. The Complaint plainly alleges that Kowalewski and

SJK IM were solely responsible for orchestrating the alleged fraudulent scheme and for

misappropriating Plaintiffs’ assets, as evidenced by the SEC enforcement proceeding and

their court-imposed receivership. (See, e.g., Compl. ¶¶ 2-3, 46-54.) Plaintiffs do not

allege anywhere in the Complaint that Defendants had actual knowledge of the fraud or

that Defendants were complicit with Kowalewski and SJK IM in any way.

The Complaint further establishes that SJK IM was the Managing Member of the

Onshore Fund and Investment Adviser for the Offshore Fund, and that Kowalewski was

the sole member of SJK IM and a director of the Offshore Fund. (Compl. ¶¶ 2, 8-9, 34,

15 See fn. 5, supra.
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38.) In these roles, Kowalewski and SJK IM completely dominated and controlled

Plaintiffs’ day-to-day operations and management, including all of their investment

activities and decisions. (See, e.g., Compl. ¶¶ 34, 38). The extent of their control is

further demonstrated by the broad authority Plaintiffs granted SJK IM and Kowalewski

under the Onshore Fund’s Limited Liability Company Agreement and by the Offshore

Fund’s Amended and Restated Memorandum and Articles of Association.16

Under the in pari delicto doctrine and the principles of agency upon which it is

based, Plaintiffs are imputed with the wrongful conduct of the managing agents to whom

they delegated exclusive control. Plaintiffs gave Kowalewski and SJK IM carte blanche

to manage their affairs and thereby empowered them to engage in the fraud that allegedly

caused their losses. In contrast, Defendants are alleged merely to have been negligent in

failing to detect the fraud. (See, e.g., Compl. ¶¶ 4-6.) Under the circumstances,

Defendants are entitled to raise the in pari delicto defense, which serves as a complete

bar to any recovery by Plaintiffs.

This is only fair and right, since Plaintiffs empowered Kowalewski and SJK IM to

control their affairs and gave them exclusive authority to manage and direct their

investments. Plaintiffs placed Kowalewski and SJK IM in a position to commit and

16 See Limited Liability Company Agreement and Amended and Restated Memorandum
and Articles of Association (Compl. ¶¶ 31, 35), attached as Exhibits A and B hereto.
Because these documents are referenced in Plaintiffs’ pleadings, they may be considered
without converting the motion to dismiss into a motion for summary judgment. New
Beckley Mining Corp. v. Int’l Union, United Mine Workers, 18 F.3d 1161, 1164 (4th Cir.
1994) (court did not err in relying upon documents that plaintiff referred to in its
complaint to justify its cause of action).
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perpetuate the fraud about which Plaintiffs complain. Accordingly, Plaintiffs must bear

the risk of any losses caused by their own culpable conduct.

CONCLUSION

For the foregoing reasons, and for such other and additional reasons as the Court

may find persuasive, Defendants respectfully urge the Court to grant their Motion and to

dismiss all of Plaintiffs’ claims against them, with prejudice.

This the 12th day of July, 2013.

Respectfully submitted,

/s/ Donald H. Tucker, Jr.
Carl N. Patterson, Jr. (NC Bar No. 07260)
Donald H. Tucker, Jr. (NC Bar No. 12578)
Jang H. Jo (NC Bar No. 35686)
SMITH, ANDERSON, BLOUNT, DORSETT,

MITCHELL & JERNIGAN, L.L.P.
P.O. Box 2611
Raleigh, North Carolina 27602-2611
Tel: (919) 821-6681
Email: cpatterson@smithlaw.com
Email: dtucker@smithlaw.com
Email: jjo@smithlaw.com

Robert J. Jossen (RJ1487)
Claude M. Tusk (CT8900)
DECHERT LLP
1095 Avenue of the Americas
New York, NY 10036
Telephone: (212) 698-3500
robert.jossen@dechert.com
claude.tusk@dechert.com
LR 83.1(d) Counsel

Counsel for Defendants EisnerAmper LLP and
EisnerAmper (Cayman) Ltd.
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

SJK ABSOLUTE RETURN FUND, LLC )
and SJK ABSOLUTE RETURN FUND, )
LTD., )

)
Plaintiffs, )

)
v. ) Case No. 1:13-CV-00432

)
EISNERAMPER LLP f/k/a EISNER LLP ) Certificate of Service
and EISNER AMPER (CAYMAN) LTD. )
f/k/a EISNER (CAYMAN) LTD., )

)
Defendants. )

_____________________________________ )

I hereby certify that on July 12, 2013, I electronically filed the foregoing with the

Clerk of Court using the CM/ECF system, which will send notification of such filing to

the following:

Gary S. Parsons, Esq. (gary.parsons@troutmansanders.com)
J. David Dantzler, Jr., Esq. (david.dantzler@troutmansanders.com)
Thomas B. Bosch, Esq. (tom.bosch@troutmansanders.com)
Mary M. Weeks, Esq. (mary.weeks@troutmansanders.com)

Case 1:13-cv-00432-UA-JEP   Document 17   Filed 07/12/13   Page 21 of 22

mailto:gary.parsons@troutmansanders.com
mailto:david.dantzler@troutmansanders.com
mailto:tom.bosch@troutmansanders.com
mailto:mary.weeks@troutmansanders.com


22

This the 12th day of July, 2013.

Respectfully submitted,

/s/ Donald H. Tucker, Jr.
Carl N. Patterson, Jr. (NC Bar No. 07260)
Donald H. Tucker, Jr. (NC Bar No. 12578)
Jang H. Jo (NC Bar No. 35686)
SMITH, ANDERSON, BLOUNT, DORSETT,

MITCHELL & JERNIGAN, L.L.P.
P.O. Box 2611
Raleigh, North Carolina 27602-2611
Tel: (919) 821-6681
Fax: (919) 821-6800
Email: cpatterson@smithlaw.com
Email: dtucker@smithlaw.com
Email: jjo@smithlaw.com

Counsel for Defendants EisnerAmper LLP and
EisnerAmper (Cayman) Ltd.
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Limited Liability Company Agreement of 
SJK Absolute Return Fund, LLC
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THE COMPANIES LAW (AS AMENDED) 

COMPANY LIMITED BY SHARES 

AMENDED AND RESTATED 
MEMORANDUM OF ASSOCIATION 

OF 

SJK ABSOLUTE RETURN FUND, LTD. 

(ADOPTED BY SPECIAL RESOLUTION DATED __ JULY 2009) 

1. The name of the Company is SJK Absolute Return Fund, Ltd (the "Company"). 

2. The registered office of the Company will be situated at the offices of Walkers Corporate 
Services Limited, Walker House, 87 Mary Street, George Town, Grand Cayman KY1-9005, 
Cayman Islands or at such other location as the Directors may from time to time determine. 

3. The objects for which the Company is established are unrestricted and the Company shall have 
full power and authority to carry out any object not prohibited by any law as provided by Section 
7(4) of the Companies Law of the Cayman Islands (as amended) (the "Law"). 

4. The Company shall have and be capable of exercising all the functions of a natural person of full 
capacity irrespective of any question of corporate benefit as provided by Section 27(2) of the Law. 

5. The Company will not trade in the Cayman Islands with any person, firm or corporation except in 
furtherance of the business of the Company carried on outside the Cayman Islands; provided that 
nothing in this section shall be construed as to prevent the Company effecting and concluding 
contracts in the Cayman Islands, and exercising in the Cayman Islands all of its powers 
necessary for the carrying on of its business outside the Cayman Islands. 

6. The liability of the shareholders of the Company is limited to the amount, if any, unpaid on the 
shares respectively held by them. 

7. The capital of the Company is US$50,000.00 divided into 5,000,000 shares of a nominal or par 
value of US$0.01 each provided always that subject to the Law and the Articles of Association the 
Company shall have power to redeem or purchase any of its shares and to sub-divide or 
consolidate the said shares or any of them and to issue all or any part of its capital whether 
original, redeemed, increased or reduced with or without any preference, priority, special privilege 
or other rights or subject to any postponement of rights or to any conditions or restrictions 
whatsoever and so that unless the conditions of issue shall otherwise expressly provide every 
issue of shares whether stated to be ordinary, preference or otherwise shall be subject to the 
powers on the part of the Company hereinbefore provided. 

8. The Company may exercise the power contained in Section 226 of the Law to deregister in the 
Cayman Islands and be registered by way of continuation in some other jurisdiction. 
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THE COMPANIES LAW (AS AMENDED) 

COMPANY LIMITED BY SHARES 

AMENDED AND RESTATED 
ARTICLES OF ASSOCIATION 

OF 

SJK ABSOLUTE RETURN FUND, LTD. 

(ADOPTED BY SPECIAL RESOLUTION DATED __ JULY 2009) 

 

TABLE A 

The Regulations contained or incorporated in Table 'A' in the First Schedule of the Law shall not 
apply to SJK Absolute Return Fund, Ltd. (the "Company") and the following Articles shall 
comprise the Articles of Association of the Company. 

INTERPRETATION 

1. In these Articles the following defined terms will have the meanings ascribed to them, if not 
inconsistent with the subject or context: 

"Articles" means these articles of association of the Company, as amended or substituted from 
time to time; 

"Auditors" means the auditors for the time being of the Company; 

"Business Day" means such day or days as the Directors may from time to time determine; 

"Class" or "Classes" means any class or classes of Shares as may from time to time be issued 
by the Company; 

"Directors" means the directors of the Company for the time being, or as the case may be, the 
directors assembled as a board or as a committee thereof; 

"Functional Currency" means, with respect to the Shares of any Class, such currency as the 
Directors may from time to time determine as being the currency in which such Shares shall be 
subscribed, valued and/or redeemed pursuant to these Articles notwithstanding the currency of 
the par value thereof; 

"Investment Account" shall have the meaning ascribed to it herein; 

"Investment Management Agreement" means any agreement for the time being subsisting 
between the Company and the Investment Manager relating to the appointment and duties of the 
Investment Manager; 

"Investment Manager" means any Person appointed and for the time being acting as investment 
manager or investment advisor of the Company pursuant to these Articles; 

"Investments" means:  

Case 1:13-cv-00432-UA-JEP   Document 17-2   Filed 07/12/13   Page 6 of 32



 

2 
G:\_SEC SUBPOENAS\SJK Investigation-Kowalewski\Productions\2011.01.24  Production\Audit and Tax related documents\Articles of Association dated July 2009.DOC 
 

(a) all forms of securities and other financial instruments whatsoever including, without 
limitation: share capital; stock; shares of beneficial interest; partnership interests, trust 
interests and similar financial instruments; bonds; notes; debentures (whether 
subordinated, convertible or otherwise); commodities; currencies; interest rate, currency, 
commodity, equity and other derivative products, including, without limitation, (i) futures 
contracts (and options thereon) relating to stock indices, currencies, securities of any 
governments, other financial instruments and all other commodities; (ii) swaps, options, 
warrants, caps, collars, floors and forward rate agreements; (iii) spot and forward 
currency transactions; and (iv) agreements relating to or securing such transactions; 
equipment lease certificates; equipment trust certificates; loans; credit paper; accounts 
and notes receivable and payable held by trade or other creditors; trade acceptances; 
contract and other claims; executory contracts; participations; mutual funds; money 
market funds; exchange traded funds; structured securities; purchase agreements; 
obligations of any government and instrumentalities of any of them; commercial paper; 
certificates of deposit; bankers' acceptances; choses in action; trust receipts; and other 
instruments or evidences of indebtedness of whatever kind or nature; in each case, of 
any Person or government whether or not publicly traded or readily marketable or such 
other form of security or financial instrument as the Directors may from time to time 
determine; or  

(b) any investments not otherwise prohibited by the Memorandum of Association, including 
without limitation the forms of securities listed in (a) above, cash and cash equivalents, 
physical commodities and bullion or instruments of any kind representing ownership 
thereof, real estate and property of any kind; 

"Law" means the Companies Law of the Cayman Islands; 

"Lock-Up Period" means the period during which Shares may not be redeemed by a 
Shareholder being such period, if any, as the Directors may from time to time determine; 

"Management Fee" means any management fee paid or payable by the Company to the 
Investment Manager as the same shall be calculated and paid in accordance with the Investment 
Management Agreement; 

"Memorandum of Association" means the memorandum of association of the Company, as 
amended or substituted from time to time; 

"Net Asset Value" means the amount determined pursuant to these Articles as being the net 
asset value of the Company or of the Shares or any Class or Series as the context may require; 

"Office" means the registered office of the Company as required by the Law; 

"Ordinary Resolution" means a resolution: 

(a) passed by a simple majority of such Shareholders as, being entitled to do so, vote in 
person or, where proxies are allowed, by proxy at a general meeting of the Company and 
where a poll is taken regard shall be had in computing a majority to the number of votes 
to which each Shareholder is entitled; or 

(b) approved in writing by all of the Shareholders entitled to vote at a general meeting of the 
Company in one or more instruments each signed by one or more of the Shareholders 
and the effective date of the resolution so adopted shall be the date on which the 
instrument, or the last of such instruments, if more than one, is executed; 

"Original Class" shall have the meaning ascribed to it herein; 
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"paid up" means paid up as to the par value in respect of the issue of any Shares and includes 
credited as paid up; 

"Performance Fee" means any performance-based incentive fee paid or payable by the 
Company to the Investment Manager in accordance with the Investment Management 
Agreement; 

"Person" means any natural person, firm, company, joint venture, partnership, corporation, 
association or other entity (whether or not having a separate legal personality) or any of them as 
the context so requires; 

"Redeeming Shareholder" means a Shareholder who has requested the redemption of part or 
all of his Shares in accordance with these Articles; 

"Redemption Day" means such day or days as the Directors may from time to time determine; 

"Redemption Notice" means a notice in writing in such form as the Directors may from time to 
time determine from a Shareholder requesting the redemption of part or all of his Shares; 

"Redemption Price" means the price at which Shares of each Class or Series are redeemed on 
a Redemption Day, being such price as the Directors may from time to time determine; 

"Register" means the register of Members of the Company required to be kept pursuant to the 
Law; 

"Restricted Person" means any Person holding Shares: 

(a) in breach of the law or requirements of any country or governmental authority; or 

(b) in circumstances (whether directly or indirectly affecting such Person and whether taken 
alone or in conjunction with any other Person, connected or not, or any other 
circumstances) which, in the opinion of the Directors, might result in the Company 
incurring any liability to taxation or suffering any other pecuniary, legal, regulatory or 
administrative disadvantage which the Company might not otherwise have incurred or 
suffered; 

"Seal" means the common seal of the Company (if adopted) including any facsimile thereof; 

"Secretary" means any Person appointed by the Directors to perform any of the duties of the 
secretary of the Company; 

"Series" means a series of a Class as may from time to time be issued by the Company; 

"Share" means a share in the capital of the Company of $0.01 nominal or par value and having 
the rights and being subject to the restrictions as provided for under these Articles with respect to 
such Share. All references to "Shares" herein shall be deemed to be Shares of any or all Classes 
or Series as the context may require.  For the avoidance of doubt in these Articles the expression 
"Share" shall include a fraction of a Share; 

"Shareholder" or "Member" means a Person who is registered as the holder of Shares in the 
Register and includes each subscriber to the Memorandum of Association pending entry in the 
Register of such subscriber; 

"Share Premium Account" means the share premium account established in accordance with 
these Articles and the Law; 
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"signed" means bearing a signature or representation of a signature affixed by mechanical 
means; 

"Special Resolution" means a special resolution of the Company passed in accordance with the 
Law, being a resolution: 

(a) passed by a majority of not less than two-thirds of such Shareholders as, being entitled to 
do so, vote in person or, where proxies are allowed, by proxy at a general meeting of the 
Company of which notice specifying the intention to propose the resolution as a special 
resolution has been duly given and where a poll is taken regard shall be had in 
computing a majority to the number of votes to which each Shareholder is entitled; or 

(b) approved in writing by all of the Shareholders entitled to vote at a general meeting of the 
Company in one or more instruments each signed by one or more of the Shareholders 
and the effective date of the special resolution so adopted shall be the date on which the 
instrument or the last of such instruments, if more than one, is executed; 

"Subscription Day" means such day or days as the Directors may from time to time determine; 

"Subscription Price" means the price at which Shares of each Class or Series are offered for 
subscription on a Subscription Day, being such price as the Directors may from time to time 
determine; 

"United States" means the United States of America (including the District of Columbia), its 
states, territories and possessions; and 

"Valuation Day" means such day or days as the Directors may from time to time determine. 

2. In these Articles, save where the context requires otherwise: 

(a) words importing the singular number shall include the plural number and vice versa; 

(b) words importing the masculine gender only shall include the feminine gender and any 
Person as the context may require; 

(c) the word "may" shall be construed as permissive and the word "shall" shall be construed 
as imperative; 

(d) reference to a dollar or dollars (or $) and to a cent or cents is reference to dollars and 
cents of the United States; 

(e) reference to a statutory enactment shall include reference to any amendment or re-
enactment thereof for the time being in force; 

(f) reference to any determination by the Directors shall be construed as a determination by 
the Directors in their absolute discretion and shall be applicable either generally or in any 
particular case; and 

(g) reference to "in writing" shall be construed as written or represented by any means 
reproducible in writing, including any form of print, Iithograph, email, facsimile, 
photograph or telex or represented by any other substitute or format for storage or 
transmission for writing or partly one and partly another. 

3. Subject to the last two preceding Articles, any words defined in the Law shall, if not inconsistent 
with the subject or context, bear the same meaning in these Articles. 
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PRELIMINARY 

4. The business of the Company may be commenced at any time after incorporation. 

5. The Office shall be at such address in the Cayman Islands as the Directors may from time to time 
determine.  The Company may in addition establish and maintain such other offices and places of 
business and agencies in such places as the Directors may from time to time determine. 

6. The preliminary expenses incurred in the formation of the Company and in connection with the 
offer for subscription and issue of Shares shall be paid by the Company.  Such expenses may be 
amortised over such period as the Directors may determine and the amount so paid shall be 
charged against income and/or capital in the accounts of the Company as the Directors shall 
determine. 

7. The Directors shall keep, or cause to be kept, the Register at such place as the Directors may 
from time to time determine and, in the absence of any such determination, the Register shall be 
kept at the Office. 

SERVICE PROVIDERS 

8. The Directors may appoint any one or more Persons to act, or remove any one or more Persons 
from so acting, as service providers to the Company (including, without limitation, as manager, 
administrator, custodian, registrar and transfer agent, Investment Manager, investment adviser, 
sponsor and/or prime broker, Auditors and legal counsel to the Company) and the Directors may 
entrust to and confer upon such Persons any of the powers exercisable by them as Directors 
upon such terms and conditions including the right to remuneration payable by, and 
indemnification from, the Company and with such restrictions and with such powers of delegation 
as they may determine and either collaterally with or to the exclusion of their own powers.  Any 
such provider may be appointed or removed by the Directors at any time without notice to, or the 
consent of, the Shareholders. 

SHARE CAPITAL 

9. Subject to these Articles, all Shares for the time being unissued shall be under the control of the 
Directors who may: 

(a) issue, allot and dispose of the same to such Persons, in such manner, on such terms and 
having such rights and being subject to such restrictions as they may from time to time 
determine; and 

(b) grant options with respect to such Shares and issue warrants or similar instruments with 
respect thereto; 

and, for such purposes, the Directors may reserve an appropriate number of Shares for the time 
being unissued. 

10. The Directors may authorise the division of Shares into any number of Classes and Series and 
the different Classes and Series shall be authorised, established and designated (or re-
designated as the case may be) and the variations in the relative rights (including, without 
limitation, voting, dividend and redemption rights), restrictions, preferences, privileges and 
payment obligations as between the different Classes and Series (if any) and the relevant 
Functional Currency thereof shall be fixed and determined by the Directors.  The pro rata portion 
of the Company's assets that may be attributed to each Class or Series may be invested together 
with the pro rata portion of the Company's assets that may be attributed to each other Class or 
Series as designated from time to time. 
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11. The Directors may refuse to accept any application for Shares, and may accept any application in 
whole or in part, for any reason or for no reason. 

SHARE RIGHTS AND RESTRICTIONS 

12. Subject to any rights or restrictions for the time being attached to any Class or Series, Shares 
shall confer upon a Shareholder the right to receive notice of, to attend, to speak at and to vote at 
general meetings of the Company and shall confer upon the Shareholders rights in a winding-up 
or repayment of capital and the right to participate in the profits or assets of the Company in 
accordance with these Articles. 

ISSUE OF SHARES 

13. Subject to these Articles, upon receipt by the Company or its duly authorised agent of a 
subscription application in writing (in such form, and if required, by such number of days prior to 
the relevant Subscription Day, as the Directors may from time to time determine), the Directors on 
each Subscription Day may allot and issue Shares for cash, or in their discretion for non-cash 
consideration (or a combination of both), or procure the transfer to the applicant of fully paid 
Shares. 

14. Shares will be offered on each Subscription Day at the applicable Subscription Price.  

15. The minimum initial and additional subscription amount for Shares per applicant shall be such 
amount as the Directors may from time to time determine.  

16. Subject to any applicable law, the Directors may enter into agreements with brokers, dealers and 
other Persons acting as agents for the Company pursuant to which such Persons will receive 
brokerage commissions in recognition of sales of Shares to investors they introduce to the 
Company and who become Shareholders. 

17. No Shares shall be issued during any period when the determination of Net Asset Value is 
suspended pursuant to these Articles. 

18. The prohibition in the preceding Article shall not apply in relation to applications for Shares that 
have been received and accepted by the Company prior to the commencement of the period of 
suspension mentioned in that Article. 

19. Payment for Shares shall be made at such time and place and to such Person on behalf of the 
Company as the Directors may from time to time determine. 

20. The Directors shall have the power to impose such restrictions as they may think necessary for 
the purpose of ensuring that no Shares in the Company are acquired or held by any Restricted 
Person. 

FRACTIONAL SHARES 

21. The Directors may issue fractions of a Share to such number of decimal places as the Directors 
may determine and, if so issued, a fraction of a Share shall be subject to and carry the 
corresponding fraction of liabilities (whether with respect to nominal or par value, premium, 
contributions, calls or otherwise), limitations, preferences, privileges, qualifications, restrictions, 
rights (including, without prejudice to the generality of the foregoing, voting and participation 
rights) and other attributes of a whole Share.  If more than one fraction of a Share of the same 
Class (where such Class is not issued in Series) is issued to or acquired by the same 
Shareholder such fractions shall be accumulated.  If more than one fraction of a Share of the 
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same Series of a Class (where such Class is issued in Series) is issued to or acquired by the 
same Shareholder such fractions shall be accumulated. 

INVESTMENT ACCOUNTS 

22. The Directors may establish separate accounts on the books and records of the Company (each 
an "Investment Account") for each Class and Series, or for more than one Class or Series, as 
the case may be, and the following provisions shall apply to each Investment Account: 

(a) the proceeds from the allotment and issue of Shares of any Class or Series may be 
applied in the books of the Company to the Investment Account established for the 
Shares of such Class or Series; 

(b) the assets and liabilities and income and expenditures attributable to the Shares of any 
Class or Series (including without limitation all hedging income, liabilities and costs) may 
be applied or allocated for accounting purposes to the relevant Investment Account 
established for such Shares subject to these Articles; 

(c) where any asset is derived from another asset (whether cash or otherwise), such 
derivative asset may be applied in the books of the Company to the Investment Account 
from which the related asset was derived and on each revaluation of an Investment the 
increase or diminution in the value thereof (or the relevant portion of such increase or 
diminution in value) may be applied to the relevant Investment Account; 

(d) in the case of any asset of the Company which the Directors do not consider is 
attributable to a particular Investment Account, the Directors shall have the discretion to 
determine the basis upon which any such asset shall be allocated among Investment 
Accounts and the Directors shall have power at any time and from time to time to vary 
such allocation; 

(e) where the assets of the Company not attributable to any Investment Accounts give rise to 
any net profits, the Directors may allocate the assets representing such net profits to the 
Investment Accounts as they may determine; 

(f) the Directors may determine the basis upon which any liability including expenses shall 
be allocated among Investment Accounts (including conditions as to subsequent 
reallocation thereof if circumstances so permit or require) and shall have power at any 
time and from time to time to vary such basis and charge expenses of the Company 
against either revenue or the capital of the Investment Accounts; and 

(g) the Directors may in the books of the Company transfer any assets to and from 
Investment Accounts if, as a result of a creditor proceeding against certain of the assets 
of the Company or otherwise, a liability would be borne in a different manner from that in 
which it would have been borne under this Article, or in any similar circumstances. 

23. Subject to any applicable law and except as otherwise provided in these Articles, the assets held 
in each Investment Account shall be applied solely in respect of Shares of the Class or Series to 
which such Investment Account relates and no holder of Shares of a Class or Series shall have 
any claim or right to any asset allocated to any other Class or Series. 

DETERMINATION OF NET ASSET VALUE 

24. The Net Asset Value shall be determined by the Directors or a duly authorised agent as at the 
close of business on each Valuation Day in accordance with these Articles, except when the 
determination of the Net Asset Value has been suspended under the provisions of these Articles. 
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25. The Net Asset Value of the Company will be equivalent to all the assets of the Company less all 
the liabilities of the Company as at the relevant Valuation Day. 

26. The Net Asset Value per Share of any Class or Series is determined by dividing the value of the 
assets of the Company attributable to the Shares of the relevant Class or Series less all liabilities 
of the Company attributable to the Shares of such Class or Series by the number of such Shares 
as at the relevant Valuation Day, the result being rounded up or down to the nearest unit of the 
applicable Functional Currency as the Directors may determine. 

27. Shares within the same Series, if applicable, will have the same Net Asset Value per Share. 

28. The value of the assets of the Company and liabilities of the Company and the method of 
valuation of such assets and liabilities shall be determined by the Directors or a duly authorised 
agent (who may, if applicable, consult with and rely on the advice of the Investment Manager).  

29. The assets of the Company shall be deemed to include: 

(a) all Investments owned or contracted to be acquired and all unrealised gains (or losses) 
on such Investments; 

(b) all cash on hand, on loan or on deposit including accrued interest thereon; 

(c) all bills and demand notes and amounts receivable (including proceeds of Investments 
sold but not delivered); 

(d) all interest accrued on any interest-bearing Investments owned by the Company, except 
to the extent that the same is included or reflected in the principal amount of such 
Investments; and 

(e) all other assets of every kind and nature, including, without limitation, prepaid expenses. 

30. The liabilities of the Company shall be deemed to include: 

(a) all loans, bills and accounts payable; 

(b) accrued Management Fees and Performance Fees; 

(c) all accrued or payable administrative expenses (including all fees payable to any service 
provider and any agent), and any allowance for estimated annual audit fees, Directors' 
fees, legal fees and other fees, and any additional fees payable to the Investment 
Manager; 

(d) all known liabilities, present and future, including, without limitation, all matured 
contractual obligations for payments of money or property; 

(e) an appropriate provision for taxes due and future taxes to be assessed; and 

(f) all other liabilities of the Company of every kind and nature for which reserves are 
determined to be required by the Directors. 

In the event that any amount is not payable until some future time after the relevant Valuation 
Day, the Directors (who may consult with and rely on the advice of the Investment Manager) shall 
make such allowance as is considered appropriate to reflect the true current value thereof. 
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31. The Directors shall determine which accounting principles shall apply to the calculation of the Net 
Asset Value.  Reserves may be established for estimated or accrued expenses, liabilities or 
contingencies in such manner as the Directors may determine. 

32. In the event that the Directors determine that the valuation of any Investments does not fairly 
represent market value, the Directors may value such Investments as they may reasonably 
determine. 

33. The Directors may request that the Auditors review the methodology of valuation adopted by the 
Company at such times as may, in the view of the Directors, be appropriate and the Directors 
may, following such review, adopt such other basis for valuation as the Auditors may recommend.  
The Directors may make such modifications to the means of determining the Net Asset Value as 
they may from time to time consider reasonable to ensure that the methodology of valuation 
accords with good accounting practice. 

SERIES ROLL UP 

34. Subject to any rights or restrictions for the time being attached to any Class or Series, if Shares of 
any Class are issued in Series, Shares of any such issued and outstanding Series may be 
converted by way of compulsory redemption and reissue into Shares of any other Series of the 
relevant Class (after accrual or payment of such fees, if any, as the Directors may from time to 
time determine) at the end of such period as the Directors may determine at the prevailing Net 
Asset Value of each such Series of the relevant Class.  No compulsory redemption of Shares 
pursuant to this Article shall require prior notice in writing to be given to Shareholders. 

REDEMPTION AND PURCHASE OF SHARES 

35. Subject to the Law, the Company may: 

(a) issue Shares on terms that they are to be redeemed or are liable to be redeemed at the 
option of the Company or the Shareholder on such terms and in such manner as the 
Directors may, before the issue of such Shares, determine, or as may otherwise be 
determined from time to time; 

(b) purchase its own Shares (including any redeemable Shares) on such terms and in such 
manner as the Directors may determine and agree with the Shareholder; and 

(c) make a payment in respect of the redemption or purchase of its own Shares in any 
manner authorised by the Law, including out of its capital, profits or the proceeds of a 
fresh issue of Shares. 

36. Subject to the Law, these Articles and any rights and restrictions for the time being attached to 
any Class or Series: 

(a) on receipt by the Company or its authorised agent of a Redemption Notice upon at least 
such number of days' prior notice in writing as the Directors may from time to time 
determine (subject to the discretion of the Directors to waive or reduce such period of 
notice) the Company shall redeem all or any portion of such Redeeming Shareholder's 
Shares on a Redemption Day at the Redemption Price for the relevant Class and Series; 
and 

(b) Shares may only be redeemed following the expiration of any applicable Lock-Up Period 
(unless the Directors or their authorised agents in their absolute discretion waive or 
reduce such Lock-Up Period). 
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37. Subject to any rights or restrictions for the time being attached to any Class or Series, the 
Directors shall be entitled to impose such restrictions as they may determine on the number 
and/or the aggregate Net Asset Value of Shares of any Class or Series that may be redeemed on 
a particular date or during a particular period. 

38. Any Redemption Notice received by the Company or its duly authorised agent after such time and 
in such place on a Business Day as the Directors may determine, or received on a day other than 
a Business Day may be deemed by the Directors to be received on the next following Business 
Day. 

39. The Directors may determine that a Redeeming Shareholder shall not be permitted to redeem 
part only of his holding of Shares of any Class or Series if such redemption would result in such 
Redeeming Shareholder holding Shares with an aggregate Net Asset Value of less than such 
amount as the Directors may from time to time determine.  The Directors shall not be required to 
redeem fewer than such minimum number of Shares of any Redeeming Shareholder calculated 
by reference to their Net Asset Value per Share as they may from time to time determine. 

40. The Directors may levy a charge of such amount as they may from time to time determine on the 
redemption of Shares of any Class or Series which are redeemed within such periods of the date 
of issue or in such other circumstances as the Directors may from time to time determine.  Such 
charge may be waived by the Directors or paid to the Company or to such other Person as the 
Directors may determine. 

41. Subject to these Articles, a Redeeming Shareholder shall not be entitled to withdraw a 
Redemption Notice duly submitted in accordance with these Articles except with the prior consent 
in writing of the Directors. 

42. If a determination is made to effect a suspension of the voluntary redemption of Shares pursuant 
to these Articles, a Redeeming Shareholder who has submitted a Redemption Notice may 
withdraw his Redemption Notice during the period of suspension. Any withdrawal of a 
Redemption Notice under the provisions of these Articles shall be made in writing and shall only 
be effective if actually received by the Company or its duly authorised agent before termination of 
the period of suspension. If the Redemption Notice is not so withdrawn the redemption of the 
Shares shall be made at such time and in such order of priority as the Directors may determine. 

43. In the event that a Redeeming Shareholder redeems any or all of his Shares on any one 
Redemption Day, and there is a subsequent adjustment to the Net Asset Value of the Shares 
redeemed by such Redeeming Shareholder on such Redemption Day, the Directors may either 
determine to pay an additional amount to such Redeeming Shareholder, retain such amount for 
the benefit of the Company or take such action as is necessary to recover the overpaid amount 
from such Redeeming Shareholder, as the case may be.  In the event of a partial redemption of a 
Redeeming Shareholder's Shares, the Directors shall, in addition to the foregoing, have the 
discretion to adjust the number of Shares held by such Redeeming Shareholder (by way of 
redemption or further issuance) to take account of any subsequent adjustments to the Net Asset 
Value of the Shares redeemed by such Redeeming Shareholder as at the relevant Redemption 
Day. 

44. The timing of payments to a Redeeming Shareholder of the redemption proceeds to which such 
Redeeming Shareholder is entitled upon a redemption of Shares pursuant to these Articles, the 
amounts of each such payment, the currency in which such redemption proceeds shall be paid 
and the extent to which amounts may be withheld therefrom and the interest (if any) to be applied 
thereto shall be determined by the Directors from time to time. 

45. Amounts payable to a Redeeming Shareholder in connection with the redemption of Shares will 
be paid in cash (unless the Directors determine to pay the Redemption Price (or any amount 
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thereof) by way of delivery of assets in specie) and normally will be posted or sent by wire 
transfer upon the Redeeming Shareholder's request and at his expense. 

46. If any Redeeming Shareholder submitting a Redemption Notice does not identify the date of 
purchase of Shares of the relevant Class or Series thereof to be redeemed, the Company will 
redeem Shares of the relevant Class or Series in the order in which they were first purchased by 
the Redeeming Shareholder (that is on a "first-in first-out" basis). 

47. The redemption or purchase of Shares under the provisions of these Articles shall be deemed to 
be effected at close of business on the Redemption Day in the jurisdiction in which the Register is 
maintained, or at such other time as the Directors may determine, at which time any Shares 
which are redeemed shall forthwith be cancelled. 

48. The nominal value of Shares may be redeemed out of the proceeds arising from the issue of an 
equal number of Shares and the premium (if any) on such Shares shall be paid from the Share 
Premium Account provided always that at the discretion of the Directors such Shares may be 
redeemed out of the profits of the Company which would otherwise have been available for 
dividends and any premiums thereon may be paid out of the profits of the Company or, if 
permitted by the Law, out of capital. 

49. Upon the redemption of a Share being effected pursuant to these Articles, the Redeeming 
Shareholder shall cease to be entitled to any rights in respect thereof (excepting always the right 
to receive a dividend which has been declared in respect thereof prior to such redemption being 
effected or any redemption proceeds payable under these Articles) and accordingly his name 
shall be removed from the Register with respect thereto and the Share shall be available for re-
issue as an unclassified Share and until re-issue shall form part of the unissued share capital of 
the Company. 

50. A Person who becomes aware that he is or may be considered by the Directors to be a Restricted 
Person shall promptly either deliver to the Company a Redemption Notice in accordance with 
these Articles or transfer his Shares in accordance with these Articles to a Person who would not 
thereby be a Restricted Person. 

51. Upon the redemption of any Shares being effected pursuant to these Articles, the Directors shall 
have the power to divide in specie the whole or any part of the assets of the Company and 
appropriate such assets in satisfaction or part satisfaction of the Redemption Price to one or more 
Redeeming Shareholders on such terms as they may determine. 

CONVERSION 

52. Subject to any rights or restrictions for the time being attached to any Class or Series, the 
Company may convert Shares of any Class or Series (the "Original Class") held by a 
Shareholder into a number of Shares of another Class or Series having an aggregate Net Asset 
Value equal to the Net Asset Value of the Shares of the Original Class if either (a) the Directors 
determine that such conversion is necessary, advisable or desirable or, (b) if so permitted in 
respect of any Class or Series and subject to the rights or restrictions attaching thereto, upon the 
request of the holder of any Shares of such Class or Series. All conversions of Shares pursuant 
to these Articles from one Class or Series to any other Class or Series shall be effected by the 
Directors by way of compulsory redemption of Shares in one Class or Series and the issue of 
new Shares in the other Class or Series.  The Directors shall have sole discretion to determine 
whether any accrued but unpaid fees attaching to the Shares of the Original Class shall attach to 
the converted Shares.    
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COMPULSORY REDEMPTION 

53. Subject to any rights or restrictions for the time being attached to any Class or Series, the 
Company may at any time compulsorily redeem any or all of a Shareholder's Shares for any 
reason or for no reason. 

54. Upon such compulsory redemption under these Articles being exercised by the Company against 
a Shareholder, such Shareholder will be entitled to receive the Redemption Price in respect of his 
Shares so redeemed, such Redemption Price to be paid to such Shareholder in the manner 
described and subject to these Articles, and from the day on which such compulsory redemption 
is effected shall have no other Shareholder's rights except the right to receive the Redemption 
Price and the right to receive any dividends declared but not yet paid. 

SUSPENSION 

55. The Directors may declare a suspension of (a) the determination of Net Asset Value and/or (b) 
the subscription for Shares and/or (c) the redemption of Shares at the option of the Shareholder 
(either in whole or in part) and/or (d) the purchase of Shares and/or (e) the payment of any 
amount to a Redeeming Shareholder in connection with the redemption of Shares, in each case 
for the whole or any part of any period and in such circumstances as the Directors may 
determine. 

56. Any suspension declared pursuant to the preceding Article shall take effect at such time as the 
Directors shall declare and shall remain in effect until the Directors shall declare the suspension 
to be at an end. 

57. The Directors may with respect to any Shareholder suspend the redemption rights of such 
Shareholder, including the right to receive the Redemption Price, if the Directors deem it 
necessary to do so to comply with anti-money laundering laws and regulations or any other legal 
requirement applicable to the Company, the Investment Manager, any other service provider to 
the Company or any affiliate of any of them. 

58. Each declaration of a suspension by the Directors pursuant to these Articles shall be consistent 
with such official rules and regulations (if any) relating to the subject matter thereof as shall have 
been promulgated by any authority having jurisdiction over the Company as shall be in effect at 
the time. 

59. To the extent not inconsistent with such official rules and regulations as are mentioned in the 
preceding Article, the determination of the Directors shall be conclusive. 

MODIFICATION OF RIGHTS 

60. Whenever the capital of the Company is divided into different Classes the rights attached to any 
such Class may, subject to any rights or restrictions for the time being attached to any Class, only 
be materially adversely varied or abrogated with the consent in writing of the holders of not less 
than two-thirds of the issued Shares of the relevant Class or with the sanction of a resolution 
passed at a separate meeting of the holders of the Shares of such Class by a majority of two-
thirds of the votes cast at such a meeting, but not otherwise. To every such separate meeting all 
the provisions of these Articles relating to general meetings of the Company or to the proceedings 
thereat shall, mutatis mutandis, apply, except that the necessary quorum shall be one or more 
Persons at least holding or representing by proxy one-third in nominal or par value amount of the 
issued Shares of the relevant Class (but so that if at any adjourned meeting of such holders a 
quorum as above defined is not present, those Shareholders who are present shall form a 
quorum) and that, subject to any rights or restrictions for the time being attached to the Shares of 
that Class, every Shareholder of the Class shall on a poll have one vote for each Share of the 
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Class held by him.  For the purposes of convening and holding a meeting pursuant to this Article 
the Directors may treat all the Classes or any two or more Classes as forming one Class if they 
consider that the variation or abrogation of the rights attached to such Classes proposed for 
consideration at such meeting is the same variation or abrogation for all such relevant Classes, 
but in any other case shall treat them as separate Classes. 

61. The rights conferred upon the holders of the Shares of any Class issued with preferred or other 
rights shall not, subject to any rights or restrictions for the time being attached to the Shares of 
that Class, be deemed to be materially adversely varied or abrogated by, inter alia, the creation, 
allotment or issue of further Shares ranking pari passu with or subsequent to them, the 
redemption or purchase of any Shares, or by the passing of any Directors' resolution to change or 
vary any investment objective, investment technique and strategy and/or investment policy in 
relation to a Class of Shares or any modification of the fees payable to any service provider to the 
Company. 

CERTIFICATES 

62. No Person shall be entitled to a certificate for any or all of his Shares, unless the Directors shall 
determine otherwise. 

TRANSFER OF SHARES 

63. The instrument of transfer of any Share shall be in any usual or common form or such other form 
as the Directors may, in their absolute discretion, approve and be executed by or on behalf of the 
transferor and if in respect of a nil or partly paid up Share, or if so required by the Directors, shall 
also be executed on behalf of the transferee, and shall be accompanied by the certificate (if any) 
of the Shares to which it relates and such other evidence as the Directors may reasonably require 
to show the right of the transferor to make the transfer. The transferor shall be deemed to remain 
a Shareholder until the name of the transferee is entered in the Register in respect of the relevant 
Shares. 

64. The Directors may in their absolute discretion decline to register any transfer of Shares without 
assigning any reason therefor. 

65. The registration of transfers may be suspended at such times and for such periods as the 
Directors may from time to time determine.  

66. All instruments of transfer that are registered shall be retained by the Company, but any 
instrument of transfer that the Directors decline to register shall (except in any case of fraud) be 
returned to the Person depositing the same. 

67. If it comes to the notice of the Directors that any Shares are held by a Restricted Person the 
Directors may by notice in writing require the transfer of such Shares in exercise of their powers 
under these Articles. 

TRANSMISSION OF SHARES 

68. The legal personal representative of a deceased sole holder of a Share shall be the only Person 
recognised by the Company as having any title to the Share.  In the case of a Share registered in 
the name of two or more holders, the survivors or survivor, or the legal personal representatives 
of the deceased survivor, shall be the only Person recognised by the Company as having any title 
to the Share. 

69. Any Person becoming entitled to a Share in consequence of the death or bankruptcy of a 
Shareholder shall upon such evidence being produced as may from time to time be required by 
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the Directors, have the right either to be registered as a Shareholder in respect of the Share or, 
instead of being registered himself, to make such transfer of the Share as the deceased or 
bankrupt Person could have made; but the Directors shall, in either case, have the same right to 
decline or suspend registration as they would have had in the case of a transfer of the Share by 
the deceased or bankrupt Person before the death or bankruptcy. 

70. A Person becoming entitled to a Share by reason of the death or bankruptcy of a Shareholder 
shall be entitled to the same dividends and other advantages to which he would be entitled if he 
were the registered Shareholder, except that he shall not, before being registered as a 
Shareholder in respect of the Share, be entitled in respect of it to exercise any right conferred by 
membership in relation to meetings of the Company. 

ALTERATION OF SHARE CAPITAL 

71. The Company may from time to time by Ordinary Resolution increase the share capital by such 
sum, to be divided into Shares of such Classes and amount, as the resolution shall prescribe. 

72. The Company may by Ordinary Resolution: 

(a) consolidate and divide all or any of its share capital into Shares of a larger amount than 
its existing Shares; 

(b) convert all or any of its paid up Shares into stock and reconvert that stock into paid up 
Shares of any denomination; 

(c) subdivide its existing Shares, or any of them into Shares of a smaller amount, provided 
that in the subdivision the proportion between the amount paid and the amount, if any, 
unpaid on each reduced Share shall be the same as it was in case of the Share from 
which the reduced Share is derived; and 

(d) cancel any Shares that, at the date of the passing of the resolution, have not been taken 
or agreed to be taken by any Person and diminish the amount of its share capital by the 
amount of the Shares so cancelled. 

73. The Company may by Special Resolution reduce its share capital and any capital redemption 
reserve in any manner authorised by law. 

GENERAL MEETINGS 

74. The Directors may, whenever they think fit, convene a general meeting of the Company. 

75. General meetings shall also be convened on the requisition in writing of any Shareholder or 
Shareholders entitled to attend and vote at general meetings of the Company holding at least ten 
percent of the paid up voting share capital of the Company deposited at the Office specifying the 
objects of the meeting for a date no later than 21 days from the date of deposit of the requisition 
signed by the requisitionists, and if the Directors do not convene such meeting for a date not later 
than 45 days after the date of such deposit, the requisitionists themselves may convene the 
general meeting in the same manner, as nearly as possible, as that in which general meetings 
may be convened by the Directors, and all reasonable expenses incurred by the requisitionists as 
a result of the failure of the Directors to convene the general meeting shall be reimbursed to them 
by the Company. 

76. If at any time there are no Directors, any two Shareholders (or if there is only one Shareholder 
then that Shareholder) entitled to vote at general meetings of the Company may convene a 
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general meeting in the same manner as nearly as possible as that in which general meetings may 
be convened by the Directors. 

NOTICE OF GENERAL MEETINGS 

77. At least seven days' notice in writing counting from the date service is deemed to take place as 
provided in these Articles specifying the place, the day and the hour of the meeting and, in case 
of special business, the general nature of that business, shall be given in the manner hereinafter 
provided or in such other manner (if any) as may be prescribed by the Company by Ordinary 
Resolution to such Persons as are, under these Articles, entitled to receive such notices from the 
Company, but with the consent of all the Shareholders entitled to receive notice of some 
particular meeting and attend and vote thereat, that meeting may be convened by such shorter 
notice or without notice and in such manner as those Shareholders may think fit. 

78. The accidental omission to give notice of a meeting to or the non-receipt of a notice of a meeting 
by any Shareholder shall not invalidate the proceedings at any meeting. 

PROCEEDINGS AT GENERAL MEETINGS 

79. All business carried out at a general meeting shall be deemed special with the exception of 
sanctioning a dividend, the consideration of the accounts, balance sheets, any report of the 
Directors or of the Auditors, the appointment and removal of Directors and the fixing of the 
remuneration of the Auditors.  No special business shall be transacted at any general meeting 
without the consent of all Shareholders entitled to receive notice of that meeting unless notice of 
such special business has been given in the notice convening that meeting. 

80. No business shall be transacted at any general meeting unless a quorum of Shareholders is 
present at the time when the meeting proceeds to business.  Save as otherwise provided by 
these Articles, one or more Shareholders holding at least ten percent of the paid up voting share 
capital of the Company present in person or by proxy and entitled to vote at that meeting shall 
form a quorum. 

81. If within half an hour from the time appointed for the meeting a quorum is not present, the 
meeting, if convened upon the requisition of Shareholders, shall be dissolved.  In any other case 
it shall stand adjourned to the same day in the next week, at the same time and place, and if at 
the adjourned meeting a quorum is not present within half an hour from the time appointed for the 
meeting the Shareholder or Shareholders present and entitled to vote shall form a quorum. 

82. If the Directors wish to make this facility available for a specific general meeting or all general 
meetings of the Company, participation in any general meeting of the Company may be by 
means of a telephone or similar communication equipment by way of which all Persons 
participating in such meeting can communicate with each other and such participation shall be 
deemed to constitute presence in person at the meeting. 

83. The chairman, if any, of the Directors shall preside as chairman at every general meeting of the 
Company. 

84. If there is no such chairman, or if at any general meeting he is not present within fifteen minutes 
after the time appointed for holding the meeting or is unwilling to act as chairman, any Director or 
Person nominated by the Directors shall preside as chairman, failing which the Shareholders 
present or by proxy shall choose any Person present to be chairman of that meeting. 

85. The chairman may with the consent of any general meeting at which a quorum is present (and 
shall if so directed by the meeting) adjourn a meeting from time to time and from place to place, 
but no business shall be transacted at any adjourned meeting other than the business left 
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unfinished at the meeting from which the adjournment took place.  When a meeting, or adjourned 
meeting, is adjourned for fourteen days or more, notice of the adjourned meeting shall be given 
as in the case of an original meeting.  Save as aforesaid it shall not be necessary to give any 
notice of an adjournment or of the business to be transacted at an adjourned meeting. 

86. The Directors may cancel or postpone any duly convened general meeting, except for general 
meetings requisitioned by the Shareholders in accordance with these Articles, for any reason or 
for no reason, upon notice in writing to Shareholders.  A postponement may be for a stated period 
of any length or indefinitely as the Directors may determine. 

87. At any general meeting a resolution put to the vote of the meeting shall be decided on a show of 
hands, unless a poll is (before or on the declaration of the result of the show of hands) demanded 
by the chairman or one or more Shareholders present in person or by proxy entitled to vote, and 
unless a poll is so demanded, a declaration by the chairman that a resolution has, on a show of 
hands, been carried, or carried unanimously, or by a particular majority, or lost, and an entry to 
that effect in the book of the proceedings of the Company, shall be conclusive evidence of the 
fact, without proof of the number or proportion of the votes recorded in favour of, or against, that 
resolution. 

88. If a poll is duly demanded it shall be taken in such manner as the chairman directs, and the result 
of the poll shall be deemed to be the resolution of the meeting at which the poll was demanded. 

89. In the case of an equality of votes, whether on a show of hands or on a poll, the chairman of the 
meeting at which the show of hands takes place or at which the poll is demanded, shall be 
entitled to a second or casting vote. 

90. A poll demanded on the election of a chairman of the meeting or on a question of adjournment 
shall be taken forthwith.  A poll demanded on any other question shall be taken at such time as 
the chairman of the meeting directs. 

VOTES OF SHAREHOLDERS 

91. Subject to any rights and restrictions for the time being attached to any Share, on a show of 
hands every Shareholder present in person and every Person representing a Shareholder by 
proxy shall, at a general meeting of the Company, each have one vote and on a poll every 
Shareholder and every Person representing a Shareholder by proxy shall have one vote for each 
Share of which he or the Person represented by proxy is the holder. 

92. In the case of joint holders the vote of the senior who tenders a vote whether in person or by 
proxy shall be accepted to the exclusion of the votes of the other joint holders and for this 
purpose seniority shall be determined by the order in which the names stand in the Register. 

93. A Shareholder of unsound mind, or in respect of whom an order has been made by any court 
having jurisdiction in lunacy, may vote in respect of Shares carrying the right to vote held by him, 
whether on a show of hands or on a poll, by his committee, or other Person in the nature of a 
committee appointed by that court, and any such committee or other Person may vote in respect 
of such Shares by proxy. 

94. No Shareholder shall be entitled to vote at any general meeting of the Company unless all calls, if 
any, or other sums presently payable by him in respect of Shares carrying the right to vote held 
by him have been paid. 

95. On a poll votes may be given either personally or by proxy. 
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96. The instrument appointing a proxy shall be in writing under the hand of the appointor or of his 
attorney duly authorised in writing or, if the appointor is a corporation, either under Seal or under 
the hand of an officer or attorney duly authorised.  A proxy need not be a Shareholder. 

97. An instrument appointing a proxy may be in any usual or common form or such other form as the 
Directors may approve. 

98. The instrument appointing a proxy shall be deposited at the Office or at such other place as is 
specified for that purpose in the notice convening the meeting no later than the time for holding 
the meeting or, if the meeting is adjourned, the time for holding such adjourned meeting. 

99. The instrument appointing a proxy shall be deemed to confer authority to demand or join in 
demanding a poll. 

100. A resolution in writing signed by all the Shareholders for the time being entitled to receive notice 
of and to attend and vote at general meetings of the Company (or being corporations by their duly 
authorised representatives) shall be as valid and effective as if the same had been passed at a 
general meeting of the Company duly convened and held. 

CORPORATIONS ACTING BY REPRESENTATIVES AT MEETINGS 

101. Any corporation which is a Shareholder or a Director may by resolution of its directors or other 
governing body authorise such Person as it thinks fit to act as its representative at any meeting of 
the Company or of any meeting of holders of a Class or of the Directors or of a committee of 
Directors, and the Person so authorised shall be entitled to exercise the same powers on behalf 
of the corporation which he represents as that corporation could exercise if it were an individual 
Shareholder or Director. 

DIRECTORS 

102. The name(s) of the first Director(s) shall either be determined in writing by a majority (or in the 
case of a sole subscriber that subscriber) of, or elected at a meeting of, the subscribers of the 
Memorandum of Association. 

103. The Company may by Ordinary Resolution appoint any natural person or corporation to be a 
Director. 

104. Subject to these Articles, a Director shall hold office until such time as he is removed from office 
by Ordinary Resolution. 

105. The Company may by Ordinary Resolution from time to time fix the maximum and minimum 
number of Directors to be appointed but unless such numbers are fixed as aforesaid the minimum 
number of Directors shall be one and the maximum number of Directors shall be unlimited. 

106. The remuneration of the Directors may be determined by the Directors or by Ordinary Resolution. 

107. There shall be no shareholding qualification for Directors unless determined otherwise by 
Ordinary Resolution. 

108. The Directors shall have power at any time and from time to time to appoint a natural person or 
corporation as a Director, either as a result of a casual vacancy or as an additional Director, 
subject to the maximum number (if any) imposed by Ordinary Resolution. 

109. The Directors shall be entitled to be paid their travelling, hotel and other expenses properly 
incurred by them in going to, attending and returning from meetings of the Directors, or any 
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committee of the Directors, or general meetings of the Company, or otherwise in connection with 
the business of the Company, or to receive such fixed allowance in respect thereof as may be 
determined by the Directors from time to time, or a combination partly of one such method and 
partly the other. 

ALTERNATE DIRECTOR OR PROXY 

110. Any Director may in writing appoint another Person to be his alternate and, save to the extent 
provided otherwise in the form of appointment, such alternate shall have authority to sign written 
resolutions on behalf of the appointing Director and to act in such Director's place at any meeting 
of the Directors at which he is unable to be present.  Every such alternate shall be entitled to 
attend and vote at meetings of the Directors as a Director when the Director appointing him is not 
personally present and where he is a Director to have a separate vote on behalf of the Director he 
is representing in addition to his own vote.  A Director may at any time in writing revoke the 
appointment of an alternate appointed by him.  Such alternate shall not be an officer of the 
Company and shall be deemed to be the agent of the Director appointing him.  The remuneration 
of such alternate shall be payable out of the remuneration of the Director appointing him and the 
proportion thereof shall be agreed between them. 

111. Any Director may appoint any Person, whether or not a Director, to be the proxy of that Director 
to attend and vote on his behalf, in accordance with instructions given by that Director, or in the 
absence of such instructions at the discretion of the proxy, at a meeting or meetings of the 
Directors which that Director is unable to attend personally.  The instrument appointing the proxy 
shall be in writing under the hand of the appointing Director and shall be in any usual or common 
form or such other form as the Directors may approve, and must be lodged with the chairman of 
the meeting of the Directors at which such proxy is to be used, or first used, prior to the 
commencement of the meeting. 

POWERS AND DUTIES OF DIRECTORS 

112. Subject to the Law, these Articles and to any resolutions passed in a general meeting, the 
business of the Company shall be managed by the Directors, who may pay all expenses incurred 
in setting up and registering the Company and may exercise all powers of the Company.  The 
Directors will have the power to commence in the name of the Company a winding up or any 
other insolvency proceedings in accordance with the Law.  No resolution passed by the Company 
in general meeting shall invalidate any prior act of the Directors that would have been valid if that 
resolution had not been passed. 

113. The Directors may from time to time appoint any Person, whether or not a Director to hold such 
office in the Company as the Directors may think necessary for the administration of the 
Company, including but not limited to, the office of president, one or more vice-presidents, 
treasurer, assistant treasurer, manager or controller, and for such term and at such remuneration 
(whether by way of salary or commission or participation in profits or partly in one way and partly 
in another), and with such powers and duties as the Directors may think fit.  Any Person so 
appointed by the Directors may be removed by the Directors or by the Company by Ordinary 
Resolution.  The Directors may also appoint one or more of their number to the office of 
managing director upon like terms, but any such appointment shall ipso facto determine if any 
managing director ceases from any cause to be a Director, or if the Company by Ordinary 
Resolution resolves that his tenure of office be terminated. 

114. The Directors may appoint a Secretary (and if need be an assistant Secretary or assistant 
Secretaries) who shall hold office for such term, at such remuneration and upon such conditions 
and with such powers as they think fit.  Any Secretary or assistant Secretary so appointed by the 
Directors may be removed by the Directors or by the Company by Ordinary Resolution. 
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115. The Directors may delegate any of their powers to committees consisting of such member or 
members of their body as they think fit; any committee so formed shall in the exercise of the 
powers so delegated conform to any regulations that may be imposed on it by the Directors. 

116. The Directors may from time to time and at any time by power of attorney (whether under Seal or 
under hand) or otherwise appoint any company, firm or Person or body of Persons, whether 
nominated directly or indirectly by the Directors, to be the attorney or attorneys or authorised 
signatory (any such person being an "Attorney" or "Authorised Signatory", respectively) of the 
Company for such purposes and with such powers, authorities and discretion (not exceeding 
those vested in or exercisable by the Directors under these Articles) and for such period and 
subject to such conditions as they may think fit, and any such power of attorney or other 
appointment may contain such provisions for the protection and convenience of Persons dealing 
with any such Attorney or Authorised Signatory as the Directors may think fit, and may also 
authorise any such Attorney or Authorised Signatory to delegate all or any of the powers, 
authorities and discretion vested in him. 

117. The Directors may from time to time provide for the management of the affairs of the Company in 
such manner as they shall think fit and the provisions contained in the three next following 
Articles shall not limit the general powers conferred by this Article. 

118. The Directors from time to time and at any time may establish any committees, local boards or 
agencies for managing any of the affairs of the Company and may appoint any Persons to be 
members of such committees or local boards and may appoint any managers or agents of the 
Company and may fix the remuneration of any such Persons. 

119. The Directors from time to time and at any time may delegate to any such committee, local board, 
manager or agent any of the powers, authorities and discretions for the time being vested in the 
Directors and may authorise the members for the time being of any such local board, or any of 
them to fill any vacancies therein and to act notwithstanding vacancies and any such appointment 
or delegation may be made on such terms and subject to such conditions as the Directors may 
think fit and the Directors may at any time remove any Person so appointed and may annul or 
vary any such delegation, but no Person dealing in good faith and without notice of any such 
annulment or variation shall be affected thereby. 

120. Any such delegates as aforesaid may be authorised by the Directors to sub-delegate all or any of 
the powers, authorities, and discretion for the time being vested in them. 

BORROWING POWERS OF DIRECTORS 

121. The Directors may exercise all the powers of the Company to borrow money and to mortgage or 
charge its undertaking, property and uncalled capital or any part thereof, to issue debentures, 
debenture stock and other Investments whenever money is borrowed or as security for any debt, 
liability or obligation of the Company or of any third party. 

THE SEAL 

122. The Seal shall not be affixed to any instrument except by the authority of a resolution of the 
Directors provided always that such authority may be given prior to or after the affixing of the Seal 
and if given after may be in general form confirming a number of affixings of the Seal.  The Seal 
shall be affixed in the presence of a Director or a Secretary (or an assistant Secretary) or in the 
presence of any one or more Persons as the Directors may appoint for the purpose and every 
Person as aforesaid shall sign every instrument to which the Seal is so affixed in their presence. 

123. The Company may maintain a facsimile of the Seal in such countries or places as the Directors 
may appoint and such facsimile Seal shall not be affixed to any instrument except by the authority 
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of a resolution of the Directors, provided always that such authority may be given prior to or after 
the affixing of such facsimile Seal and if given after may be in general form confirming a number 
of affixings of such facsimile Seal.  The facsimile Seal shall be affixed in the presence of such 
Person or Persons as the Directors shall for this purpose appoint and such Person or Persons as 
aforesaid shall sign every instrument to which the facsimile Seal is so affixed in their presence 
and such affixing of the facsimile Seal and signing as aforesaid shall have the same meaning and 
effect as if the Seal had been affixed in the presence of and the instrument signed by a Director 
or a Secretary (or an assistant Secretary) or in the presence of any one or more Persons as the 
Directors may appoint for the purpose. 

124. Notwithstanding the foregoing, a Secretary or any assistant Secretary shall have the authority to 
affix the Seal, or the facsimile Seal, to any instrument for the purposes of attesting authenticity of 
the matter contained therein but which does not create any obligation binding on the Company. 

DISQUALIFICATION OF DIRECTORS 

125. The office of Director shall be vacated, if the Director: 

(a) becomes bankrupt or makes any arrangement or composition with his creditors; 

(b) dies or is found to be or becomes of unsound mind; 

(c) resigns his office by notice in writing to the Company; 

(d) is removed from office by Ordinary Resolution;  

(e) is removed from office by notice addressed to him at his last known address and signed 
by all of his co-Directors (not being less than two in number); or 

(f) is removed from office pursuant to any other provision of these Articles. 

PROCEEDINGS OF DIRECTORS 

126. The Directors may meet together (either within or without the Cayman Islands) for the despatch of 
business, adjourn, and otherwise regulate their meetings and proceedings as they think fit.  
Questions arising at any meeting shall be decided by a majority of votes.  In case of an equality of 
votes the chairman shall have a second or casting vote.  A Director may, and a Secretary or 
assistant Secretary on the requisition of a Director shall, at any time summon a meeting of the 
Directors. 

127. A Director may participate in any meeting of the Directors, or of any committee appointed by the 
Directors of which such Director is a member, by means of telephone or similar communication 
equipment by way of which all Persons participating in such meeting can communicate with each 
other and such participation shall be deemed to constitute presence in person at the meeting. 

128. The quorum necessary for the transaction of the business of the Directors may be fixed by the 
Directors, and unless so fixed, if there be two or more Directors the quorum shall be two, and if 
there be one Director the quorum shall be one.  A Director represented by proxy or by an 
alternate Director at any meeting shall be deemed to be present for the purposes of determining 
whether or not a quorum is present. 

129. A Director who is in any way, whether directly or indirectly, interested in a contract or proposed 
contract with the Company shall declare the nature of his interest at a meeting of the Directors.  A 
general notice given to the Directors by any Director to the effect that he is a member of any 
specified company or firm and is to be regarded as interested in any contract which may 
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thereafter be made with that company or firm shall be deemed a sufficient declaration of interest 
in regard to any contract so made.  A Director may vote in respect of any contract or proposed 
contract or arrangement notwithstanding that he may be interested therein and if he does so his 
vote shall be counted and he may be counted in the quorum at any meeting of the Directors at 
which any such contract or proposed contract or arrangement shall come before the meeting for 
consideration. 

130. A Director may hold any other office or place of profit under the Company (other than the office of 
auditor) in conjunction with his office of Director for such period and on such terms (as to 
remuneration and otherwise) as the Directors may determine and no Director or intending 
Director shall be disqualified by his office from contracting with the Company either with regard to 
his tenure of any such other office or place of profit or as vendor, purchaser or otherwise, nor 
shall any such contract or arrangement entered into by or on behalf of the Company in which any 
Director is in any way interested, be liable to be avoided, nor shall any Director so contracting or 
being so interested be liable to account to the Company for any profit realised by any such 
contract or arrangement by reason of such Director holding that office or of the fiduciary relation 
thereby established.  A Director, notwithstanding his interest, may be counted in the quorum 
present at any meeting of the Directors whereat he or any other Director is appointed to hold any 
such office or place of profit under the Company or whereat the terms of any such appointment 
are arranged and he may vote on any such appointment or arrangement. 

131. Any Director may act by himself or his firm in a professional capacity for the Company, and he or 
his firm shall be entitled to remuneration for professional services as if he were not a Director; 
provided that nothing herein contained shall authorise a Director or his firm to act as auditor to the 
Company. 

132. The Directors shall cause minutes to be made in books or loose-leaf folders provided for the 
purpose of recording: 

(a) all appointments of officers made by the Directors; 

(b) the names of the Directors present at each meeting of the Directors and of any 
committee of the Directors; and 

(c) all resolutions and proceedings at all meetings of the Company, and of the Directors and 
of committees of Directors. 

133. When the chairman of a meeting of the Directors signs the minutes of such meeting the same 
shall be deemed to have been duly held notwithstanding that all the Directors have not actually 
come together or that there may have been a technical defect in the proceedings. 

134. A resolution signed by all the Directors entitled to receive notice of a meeting of Directors, 
including a resolution signed by a duly appointed alternate (subject as provided otherwise in the 
terms of appointment of the alternate), shall be as valid and effectual as if it had been passed at a 
meeting of the Directors duly called and constituted.  When signed a resolution may consist of 
several documents each signed by one or more of the Directors or his duly appointed alternate. 

135. The continuing Directors may act notwithstanding any vacancy in their body but if and for so long 
as their number is reduced below the number fixed by or pursuant to these Articles as the 
necessary quorum of Directors, the continuing Directors may act for the purpose of increasing the 
number, or of summoning a general meeting of the Company, but for no other purpose. 

136. The Directors may elect a chairman of their meetings and determine the period for which he is to 
hold office but if no such chairman is elected, or if at any meeting the chairman is not present 
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within fifteen minutes after the time appointed for holding the meeting, the Directors present may 
choose one of their number to be chairman of the meeting. 

137. Subject to any regulations imposed on it by the Directors, a committee appointed by the Directors 
may elect a chairman of its meetings.  If no such chairman is elected, or if at any meeting the 
chairman is not present within fifteen minutes after the time appointed for holding the meeting, the 
committee members present may choose one of their number to be chairman of the meeting. 

138. A committee appointed by the Directors may meet and adjourn as it thinks proper.  Subject to any 
regulations imposed on it by the Directors, questions arising at any meeting shall be determined 
by a majority of votes of the committee members present and in case of an equality of votes the 
chairman shall have a second or casting vote. 

139. All acts done by any meeting of the Directors or of a committee of Directors, or by any Person 
acting as a Director, shall notwithstanding that it be afterwards discovered that there was some 
defect in the appointment of any such Director or Person acting as aforesaid, or that they or any 
of them were disqualified, be as valid as if every such Person had been duly appointed and was 
qualified to be a Director. 

DIVIDENDS 

140. Subject to any rights and restrictions for the time being attached to any Shares, the Directors may 
from time to time declare dividends (including interim dividends) and other distributions on Shares 
in issue and authorise payment of the same out of the funds of the Company lawfully available 
therefor. 

141. Subject to any rights and restrictions for the time being attached to any Shares, the Company by 
Ordinary Resolution may declare dividends, but no dividend shall exceed the amount 
recommended by the Directors. 

142. The Directors may, before recommending or declaring any dividend, set aside out of the funds 
legally available for distribution such sums as they think proper as a reserve or reserves which 
shall, in the absolute discretion of the Directors be applicable for meeting contingencies, or for 
equalising dividends or for any other purpose to which those funds may be properly applied and 
pending such application may in the absolute discretion of the Directors, either be employed in 
the business of the Company or be invested in such Investments as the Directors may from time 
to time think fit. 

143. Any dividend may be paid in any manner as the Directors may determine. If paid by cheque it will 
be sent through the post to the registered address of the Shareholder or Person entitled thereto, 
or in the case of joint holders, to any one of such joint holders at his registered address or to such 
Person and such address as the Shareholder or Person entitled, or such joint holders as the case 
may be, may direct.  Every such cheque shall be made payable to the order of the Person to 
whom it is sent or to the order of such other Person as the Shareholder or Person entitled, or 
such joint holders as the case may be, may direct. 

144. The Directors when paying dividends to the Shareholders in accordance with the foregoing 
provisions of these Articles may make such payment either in cash or in specie. 

145. Subject to any rights and restrictions for the time being attached to any Shares, all dividends shall 
be declared and paid according to the amounts paid up on the Shares, but if and for so long as 
nothing is paid up on any of the Shares dividends may be declared and paid according to the par 
value of the Shares. 
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146. If several Persons are registered as joint holders of any Share, any of them may give effectual 
receipts for any dividend or other moneys payable on or in respect of the Share. 

147. No dividend shall bear interest against the Company. 

ACCOUNTS, AUDIT AND ANNUAL RETURN AND DECLARATION 

148. The books of account relating to the Company's affairs shall be kept in such manner as may be 
determined from time to time by the Directors. 

149. The books of account shall be kept at the Office, or at such other place or places as the Directors 
think fit, and shall always be open to the inspection of the Directors. 

150. The Directors shall from time to time determine whether and to what extent and at what times and 
places and under what conditions or regulations the accounts and books of the Company or any 
of them shall be open to the inspection of Shareholders not being Directors, and no Shareholder 
(not being a Director) shall have any right of inspecting any account or book or document of the 
Company except as conferred by law or authorised by the Directors or by Ordinary Resolution. 

151. The accounts relating to the Company's affairs shall only be audited if the Directors so determine, 
in which case the financial year end and the accounting principles will be determined by the 
Directors. 

152. The Directors in each year shall prepare, or cause to be prepared, an annual return and 
declaration setting forth the particulars required by the Law and deliver a copy thereof to the 
Registrar of Companies in the Cayman Islands. 

CAPITALISATION OF RESERVES 

153. Subject to the Law, the Directors may, with the authority of an Ordinary Resolution: 

(a) resolve to capitalise an amount standing to the credit of reserves (including a Share 
Premium Account, capital redemption reserve and profit and loss account), whether or 
not available for distribution; 

(b) appropriate the sum resolved to be capitalised to the Shareholders in proportion to the 
nominal amount of Shares (whether or not fully paid) held by them respectively and apply 
that sum on their behalf in or towards: 

(i) paying up the amounts (if any) for the time being unpaid on Shares held by them 
respectively, or 

(ii) paying up in full unissued Shares or debentures of a nominal amount equal to 
that sum, 

and allot the Shares or debentures, credited as fully paid, to the Shareholders (or as they 
may direct) in those proportions, or partly in one way and partly in the other, but the 
Share Premium Account, the capital redemption reserve and profits which are not 
available for distribution may, for the purposes of this Article, only be applied in paying up 
unissued Shares to be allotted to Shareholders credited as fully paid; 

(c) make any arrangements they think fit to resolve a difficulty arising in the distribution of a 
capitalised reserve and in particular, without limitation, where Shares or debentures 
become distributable in fractions the Directors may deal with the fractions as they think 
fit; 
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(d) authorise a Person to enter (on behalf of all the Shareholders concerned) into an 
agreement with the Company providing for either: 

(i) the allotment to the Shareholders respectively, credited as fully paid, of Shares or 
debentures to which they may be entitled on the capitalisation, or 

(ii) the payment by the Company on behalf of the Shareholders (by the application of 
their respective proportions of the reserves resolved to be capitalised) of the 
amounts or part of the amounts remaining unpaid on their existing Shares, 

and any such agreement made under this authority being effective and binding on all 
those Shareholders; and 

(e) generally do all acts and things required to give effect to the resolution. 

SHARE PREMIUM ACCOUNT 

154. The Directors shall in accordance with the Law establish a Share Premium Account and shall 
carry to the credit of such account from time to time a sum equal to the amount or value of the 
premium paid on the issue of any Share. 

155. There shall be debited to any Share Premium Account on the redemption or purchase of a Share 
the difference between the nominal value of such Share and the redemption or purchase price, 
provided always that at the discretion of the Directors such sum may be paid out of the profits of 
the Company or, if permitted by the Law, out of capital. 

NOTICES 

156. Any notice or document may be served by the Company or by the Person entitled to give notice 
to any Shareholder either personally, or by posting it airmail or air courier service in a prepaid 
letter addressed to such Shareholder at his address as appearing in the Register, or by electronic 
mail to any electronic mail address such Shareholder may have specified in writing for the 
purpose of such service of notices, or by cable, telex or facsimile should the Directors deem it 
appropriate. In the case of joint holders of a Share, all notices shall be given to that one of the 
joint holders whose name stands first in the Register in respect of the joint holding, and notice so 
given shall be sufficient notice to all the joint holders. 

157. Any Shareholder present, either personally or by proxy, at any meeting of the Company shall for 
all purposes be deemed to have received due notice of such meeting and, where requisite, of the 
purposes for which such meeting was convened. 

158. Any notice or other document, if served by: 

(a) post, shall be deemed to have been served five days after the time when the letter 
containing the same is posted;  

(b) facsimile, shall be deemed to have been served upon production by the transmitting 
facsimile machine of a report confirming transmission of the facsimile in full to the 
facsimile number of the recipient;  

(c) recognised courier service, shall be deemed to have been served 48 hours after the time 
when the letter containing the same is delivered to the courier service; or 

(d) electronic mail, shall be deemed to have been served immediately upon the time of the 
transmission by electronic mail.   
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In proving service by post or courier service it shall be sufficient to prove that the letter containing 
the notice or documents was properly addressed and duly posted or delivered to the courier 
service. 

159. Any notice or document delivered or sent by post to or left at the registered address of any 
Shareholder in accordance with the terms of these Articles shall notwithstanding that such 
Shareholder be then dead or bankrupt, and whether or not the Company has notice of his death 
or bankruptcy, be deemed to have been duly served in respect of any Share registered in the 
name of such Shareholder as sole or joint holder, unless his name shall at the time of the service 
of the notice or document, have been removed from the Register as the holder of the Share, and 
such service shall for all purposes be deemed a sufficient service of such notice or document on 
all Persons interested (whether jointly with or as claiming through or under him) in the Share. 

160. Notice of every general meeting of the Company shall be given to: 

(a) all Shareholders holding Shares with the right to receive notice and who have supplied to 
the Company an address for the giving of notices to them; and 

(b) every Person entitled to a Share in consequence of the death or bankruptcy of a 
Shareholder, who but for his death or bankruptcy would be entitled to receive notice of 
the meeting. 

No other Person shall be entitled to receive notices of general meetings. 

INDEMNITY 

161. Every Director (including for the purposes of this Article any alternate Director appointed pursuant 
to the provisions of these Articles), Secretary, assistant Secretary, or other officer for the time 
being and from time to time of the Company (but not including the Auditors) and the personal 
representatives of the same (each an "Indemnified Person") shall be indemnified against and 
held harmless from any and all liabilities, judgments, obligations, losses, damages, claims, 
actions, suits, or other proceedings (whether under the Unites States Securities Act of 1933, the 
Unites States Commodity Exchange Act, or otherwise, civil or criminal, pending or threatened, 
before any court or administrative or legislative body, and as the same are accrued, in which such 
Indemnified Person may be or may have been involved as a party or otherwise or with which it, 
he, or she may be or may have been threatened, while in office or thereafter) and reasonable 
costs, expenses, and disbursements (including legal and accounting fees and expenses) of any 
kind and nature whatsoever (collectively, “Covered Losses”) that may be imposed on, incurred 
by, or asserted at any time against such Indemnified Person (whether or not indemnified against 
by other parties) in any way related to or arising out of these Articles of Association, the 
administration of the Company’s property or the action or inaction of such Indemnified Person 
under these Articles of Association (including actions or inactions on the Company’s dissolution) 
or under contracts with the Company.  However, no such Indemnified Person is entitled to 
indemnity for Covered Losses with respect to any matter in respect of which such Indemnified 
Person is finally adjudicated in any such action, suit, or other proceeding, or otherwise by a court 
of competent jurisdiction, to have committed an act or omission involving its own, wilful 
misconduct, gross negligence (as such term is construed under the laws of the State of 
Delaware), or reckless disregard of its obligations and duties to the Company. 

162. No Indemnified Person shall be liable: 

(a) for the acts, receipts, neglects, defaults or omissions of any other Director or officer or 
agent of the Company; or  

(b) for any loss on account of defect of title to any property of the Company; or 
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(c) on account of the insufficiency of any security in or upon which any money of the 
Company shall be invested; or 

(d) for any loss incurred through any bank, broker or other similar Person; or 

(e) for any loss occasioned by any negligence, default, breach of duty, breach of trust, error 
of judgement or oversight on such Indemnified Person's part; or 

(f) for any loss, damage or misfortune whatsoever which may happen in or arise from the 
execution or discharge of the duties, powers, authorities, or discretions of such 
Indemnified Person's office or in relation thereto; 

unless the same shall happen through such Indemnified Person's own wilful misconduct, gross 
negligence (as such term is construed under the laws of the State of Delaware) or reckless 
disregard in or about the conduct of the Company's business or affairs (including as a result of 
any mistake of judgment). 

NON-RECOGNITION OF TRUSTS 

163. Subject to the proviso hereto, no Person shall be recognised by the Company as holding any 
Share upon any trust and the Company shall not, unless required by law, be bound by or be 
compelled in any way to recognise (even when having notice thereof) any equitable, contingent, 
future or partial interest in any Share or (except only as otherwise provided by these Articles or as 
the Law requires) any other right in respect of any Share except an absolute right to the entirety 
thereof in each Shareholder registered in the Register, provided that, notwithstanding the 
foregoing, the Company shall be entitled to recognise any such interests as shall be determined 
by the Directors in their absolute discretion. 

WINDING-UP 

164. If the Company shall be wound up the liquidator shall apply the assets of the Company in such 
manner and order as he thinks fit in satisfaction of creditors' claims. 

165. Subject to any rights and restrictions for the time being attributed to any Class or Series, the 
assets available for distribution among the Shareholders shall then be applied in the following 
priority: 

(a) first, in the payment to the Shareholders of a sum equal to the par value of the Shares 
held by them; and 

(b) second, in the payment of any balance to Shareholders, such payment being made in 
proportion to the Net Asset Value per Share of the relevant Class and Series held. 

166. If the Company shall be wound up, the liquidator may, with the sanction of an Ordinary Resolution 
divide amongst the Shareholders in specie or kind the whole or any part of the assets of the 
Company (whether they shall consist of property of the same kind or not) and may, for such 
purpose set such value as he deems fair upon any property to be divided as aforesaid and may 
determine how such division shall be carried out as between the Shareholders or different 
Classes or Series.  The liquidator may, with the like sanction, vest the whole or any part of such 
assets in trustees upon such trusts for the benefit of the Shareholders as the liquidator, with the 
like sanction shall think fit, but so that no Shareholder shall be compelled to accept any assets 
whereon there is any liability. 
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AMENDMENT OF ARTICLES OF ASSOCIATION 

167. Subject to the Law and the rights attaching to the various Classes, the Company may at any time 
and from time to time by Special Resolution alter or amend these Articles in whole or in part. 

CLOSING OF REGISTER OR FIXING RECORD DATE 

168. For the purpose of determining those Shareholders that are entitled to receive notice of, attend or 
vote at any meeting of Shareholders or any adjournment thereof, or those Shareholders that are 
entitled to receive payment of any dividend, or in order to make a determination as to who is a 
Shareholder for any other purpose, the Directors may provide that the Register shall be closed for 
transfers for a stated period which shall not exceed in any case 40 days.  If the Register shall be 
so closed for the purpose of determining those Shareholders that are entitled to receive notice of, 
attend or vote at a meeting of Shareholders the Register shall be so closed for at least ten days 
immediately preceding such meeting and the record date for such determination shall be the date 
of the closure of the Register. 

169. In lieu of or apart from closing the Register, the Directors may fix in advance a date as the record 
date for any such determination of those Shareholders that are entitled to receive notice of, 
attend or vote at a meeting of the Shareholders and for the purpose of determining those 
Shareholders that are entitled to receive payment of any dividend the Directors may, at or within 
90 days prior to the date of declaration of such dividend, fix a subsequent date as the record date 
for such determination. 

170. If the Register is not so closed and no record date is fixed for the determination of those 
Shareholders entitled to receive notice of, attend or vote at a meeting of Shareholders or those 
Shareholders that are entitled to receive payment of a dividend, the date on which notice of the 
meeting is posted or the date on which the resolution of the Directors declaring such dividend is 
adopted, as the case may be, shall be the record date for such determination of Shareholders.  
When a determination of those Shareholders that are entitled to receive notice of, attend or vote 
at a meeting of Shareholders has been made as provided in this Article, such determination shall 
apply to any adjournment thereof. 

REGISTRATION BY WAY OF CONTINUATION 

171. The Company may by Special Resolution resolve to be registered by way of continuation in a 
jurisdiction outside the Cayman Islands or such other jurisdiction in which it is for the time being 
incorporated, registered or existing.  In furtherance of a resolution adopted pursuant to this 
Article, the Directors may cause an application to be made to the Registrar of Companies to 
deregister the Company in the Cayman Islands or such other jurisdiction in which it is for the time 
being incorporated, registered or existing and may cause all such further steps as they consider 
appropriate to be taken to effect the transfer by way of continuation of the Company. 

DISCLOSURE 

172. The Directors, or any authorised service providers (including the officers, the Secretary and the 
registered office agent of the Company) shall be entitled to disclose to any regulatory or judicial 
authority, or to any stock exchange on which the Shares or any Class or Series may from time to 
time be listed, any information regarding the affairs of the Company including, without limitation, 
information contained in the Register and books of the Company. 
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